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147 

476 
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481 

164 

484 
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Section  Page 

549,  8ubd.  4 255,  256 

550,  Bubd.  3 225 

557 279 

585 14 
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635  250 

635,  8ubd.  1 252 

635,  subd.  2 251 

635,  subd.  3 251,  252 

650 171,  172 

651 171,  172,  174 
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721 50 

723 50,433,  484 

730 416 

738 110 

755-761 107 

803 313 

817 143 

828 21)2 
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844 279 

870 4,       6 
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876 5 

895 145 

915 176 
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942 • 284 
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9«9 

970 

974 

997 

1007 

1013 

1186 

1187 

1205 

1207 

1225 

1801 

1303 

1310 

1316 ..., 

1837 

1349 

1353 

1380 

1405 

1501 

1508 

1509 

1532 , 

1533 

1647 

1089-1736..., 

1694 

1703 

1704 

1717 

1758,  subd.  3 
1769 


0,  42, 


...9. 
8,9, 


178, 


.124, 
.101, 
.127, 


.414, 


,290, 


1774 

1893-1898 

1897 259,  264,  265,  266, 

2033 

2083 

2139 

2140 

2U9aseq 

2165,  Bubd.  2 

2204 
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841 
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858 
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881 
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428 
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415 
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434 
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290 
434 
259 
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406 
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838 
888 
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2282 872,  429 

2266 191,  404 

226(^2292 290 

2269 290 

2281 291,  404,  405 

2888,  subd.  4  288 

2391 238 

2397 240 

2398 240 

2401 289 

2433,  subd.  2 245 

2485-2456 245 

2446 276 

2447 276 

2469,  subd.  1 847 

2472,  subd.  8 58 

2481,  subd.  4 68 

2514,  subd.  6 400 

2568-2589 101 

2570 101,  102 

2584 101 

2602 456 

2624.  .297,  298,  299,  800,  801, 
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2636 451 

2638 458,  454,  455,  456 

2648 437,  439 

2685 246 

2685,  subd.  1 400,  452,  453 

2685,  subd.  6.. 450,  451,  452,  454 

2685,  subd.  6 452,  453 

2693 439 

2715 234 

2717 381 

2742 203 

2750 202 

2752 202 

2754 202 

2755 202 

2756 202 

2758 202 

2759 202 

2817 399,  400 

2818 399,  400 

2821-2860 247 
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Section  Puge 

2883,  subds.  1-5 247 

3017 95 

3160 455,  456 

3169 455,  456 

3228 139,  326 

3229 189 

3230 139 

3234 139,  325,  326,  327 


Section  Pige 

3251... 45,  47 

3251,  subd.  3 179 

3256 423 

3272 15 

8297 286 

3320 116,  117 

3343,  subd.  10 261,  256 

3355 98 


Chap.  XIV.  tit.  2,  art.  1  (§§  1689-1736) 415 

Chap.  XV.  tit.  4,  art.  8  (||  1893-1898) 269 

Chnp.  XVII.  tit.  3  (H  2266-2292) 290 

(MiHp.  XVIII.  tit  2,  art.  4  (H  2568-2689) 101 

Chap.  XVIII.  tit.  7  (J§  2821-2860) 247 


SECTIONS    CF    THE    CODE  OF    PROCEDUEE 

CITED. 

63 95 

90 95 

122 136 

142 164 

200 14 

236 173 

274 377 

306 139 

376 380 

385  110 

448 189 


SECTIONS  OF  CODE  OF  1848,  CITED. 


329 
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SESSION  LAWS  CITED. 

Laws  of  1825  ohap.  825 118 

**  1825  **   825,116 118 

"  1825  "   825,517 119 

•*  1887  "  460,S84 246 

"  1850  "  895 880 

"  1857  **  858 292 

"  1857  "   628 268,264,265,266,367 

"  1867  "   557 279 

"  1870  "   869,111 299,800,801 

"  1871  "   866 151 

"  1871  *•   865,|§8,4,5 151 

"  1873  *'   657 455 

"  1876  "  186 : 456 

"  1879  "   101 429 

"  1879  **   634 259 

"  1880  "   245 451 

"  1880  "   586 818 

"  1880  "   587 120 

"  1881  "   639 120 

"  1881  "  708 298 

"  1882  **   881 120 

**  1882  "  897 204 

".  1888  **  878,  §1 120 

"  1838  "  878,  §2 117,119,  120 

"  1888  "   878,  §§  8,  4,  5-10 120 

"  1884  "  252 806 

*•  1884  "  408 400 

1885  "  262 162,  168 
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NEW  YORK  REVISED  STATUTES  CITED. 


FiBflT   EDinoK. 

Page 

2R  8.  p.  70,  $6 4552R.  S.  p. 

2R.  B.  p.  70,  §7. 4513R.  8.  p. 

%  R.  8.  p.  71,  §  14 488,  489  2  R.  8.  p. 

2  R.  8.  p.  72,  $i  20,  21 468  2  R.  8.  p. 

2  R.  8.  p.  74,  S  27 488,  489  2  R.  8.  p. 

2R.  8.  p.  78,  §45 488,  4892  R.  8.  p. 

2  R.  8.  p.  82,  S  1  «e  «; 284  2  R  8.  p. 

2R.  8.  p.  87,  J27 8802R.  8.  p. 

2  R.  S.  p.  96,  S  75,  subd.  8. .   802  2  R.  8.  p. 

2  R  8.  p.  220,  {  1 59,     6o|2  R  8.  p. 

2  R  8.  p.  280 2602  R  8.  p. 

2R  8.  p.  280,  $7 266,  2672R  8.  p. 

2  R  8.  p.  817,  1 1 189  2  R  8.  p. 

2  R  8.  p.  818,  i{  11,  12 1902  R  8.  p. 

2  R  8.  p.  822,  S  88 190 


Page 

822,  §  44  . : 189 

854,  {§  12  ae  asj'. . . .       8 

888,  §  86 148 

462 119 

462,  §§  86,89,40,41.  119 

469,  S5  67,  68 

487,  SS71,  72 388 

506,  S$38,  85 368 

518,  §28 429 

528,  §89 90 

528,  §86 91 

229,  §40 91 

616,  §  26,  subd.  2 .     826 

617,  §20 139 


8R.  8.  p.  164  .... 
3R  8.  p.  788,  §7 


Fifth  Editioit. 


246 
266 


2R  8.  p.  848 

8  R  8.  p.  88,  §  45 
8  R  8.  p.  95,  §  87 


Sixth  Edition. 


288 
488 
880 


8  R.  8.  p.  825 59,     60 

3  R.  8.  p   878,  §  892 140 

3  R  8.  p.  449,  §§  59,  60 888 


Seybnth  Edition. 

8  R  8.  p.  2196,  §  147  428 

8R8.p.2298  284 

8R  8.  p.  2803,  §75,  subd.  3 302 


GENERAL  RULES  OF  PRACTICE  CITED. 


Rule  81 10 

Rule  81 120 


xxxvi  STATUTES,  ETC.,  CITED. 

ENGUSH  STATUTES  CITED. 

Pace 

1  &  2  William  IV.,  chap.  58 las 

23  &  24  Victoria,  chap.  126 135 


OTHEK  STATUTES  CITED. 

lOhioR.  B.  (by  WilliamB),  §118 284 


TEXT-BOOKS,  Etc.,  CITED. 

Abbott'8  Annual  Digest,  1884,  282 31:5 

Abbott's  Law  Dictionary,  ** Lien" 3S1 

15  Abb.  N.  C.  269,  Note  on  Denials  in  Answer 97 

81  Albany  Law  Journal,  159,  Note  on  Denials  in  Answer 97 

Angel  &  Ames  on  Corporations,  §§  652  et  seq 393 

Angel  &  Ames  on  Corporations,  §  710 160 

Boone's  Code  Pleadings,  f  44 220 

Freeman  on  Co-tenancy  &  Partition,  §86 191 

Freeman  on  Co-tenancy  &  Partition,  §  411 189,  190,  191 

Graham's  Practice,  806 380 

Herman  on  Executions,  581-^88 363 

High  on  Extraordinary  Remedies,  f  283 160 

1  Hilliard  on  Real  Estate,  157,  592 191 

Maxwell  on  Interpretation  of  Statutes  (2  ed.)  230 299 

Haxwell  on  Interpretation  of  Statutes  (2  ed.)  95 300 

Maxwell  on  Interpretation  of  Statutes  (2  ed.)  96-114 301 

Moak's  Van  Santvoord's  Pleadings,  358 138 

Note  on  Denials  in  Answer,  15  Abb.  K.  C.  269 97 

Note  on  Denials  in  Answer,  81  Alb.  L.  J.  159 97 

Park  on  Dower,  345 191 

8  Parsons  on  Contracts  (6  ed.)  96 321 

1  Paine  &  Duer's  Prac.  60 350 

Redfield  on  Surrogates  (2  ed.)  564 381 

1  Scribner  on  Dower  (2  ed .)  841 IDi 

2  Scribner  onDower  (2ed.)  590 101 

Story's  Equity  Pleadings,  §§  530,  539 3  / 

3  Tidd'8  Prac.  1247  303 

Throop's  Code,  Preliminary  Note  to  Chap.  XV.,  Art.  8 »01 

Throop's  Code,  §  2685,  note 213 

Throop'B  Code,  §  2715,  note 23a 


STATUTES,  ETC.,  CITED. 
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Page 

2  Wait's  Prac.  464 220 

8  Wait's  Prac.  468 139 

1  Washburn  on  Real  Property,  166 191 

Wiilard's  Eqaity  Jurisprudence  (Potter's  ed.)  821 189 


ACTS  RELATING  TO  CIVIL  PRACTICE 
CONTAINED  IN    THE   SESSION    LAWS   OF  1886. 


ARBITRATION.  Creation  of 
State  board  of,  authorised. 
Cbap.  410. 

Tiie  amicable  adjustment  of 

grievances  and  disputes,  that 
may  arise  between  employers 
and  employes,  provided  for. 
Chap.  410. 

ASSESSORS.     Official  acts  of  cer- 
tain legalized,  and  failure  to 
take  oath,  remedied.     Chap 
200. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS.  Payment 
of  wages  or  salaries  of  em- 
ployes of  insolvent,  provided 
for  (Laws  of  1877,  chap.  466, 
amended).     Chap.  283. 

BUSINESS       CORPORATIONS 
See  **  Corporations." 

CORPORATIONS.  Taxed  for 
privilege  of  organizing.  Chap. 
148. 

The  winding  up  of  corpora- 
tions which  have  been  an- 
nulled and  dissolved  by  legis- 
lative enactment,  provided 
for.     Chap.  810. 

An   act  to  facilitate  closing 

up  the  affairs  of  insolvent 
life  insurance,  and  annuity 
company.     Chap.  436. 

The  act  (Laws  of  1875,  chap. 

618,   {   15),   authorizing    the 


formation  of  corporations  for 
the  safe-keeping  and  guaran- 
teeing of  personal  property, 
amended. 

— Time  for  payment  of  capital 
stock  of  certain  business  cor- 
porations, and  for  taking  pro- 
ceedings to  reduce  the  same, 
extended.     Cbap.  679. 

— Act  (Laws  of  1875,  chap. 
611),  providing  for  the  orgati- 
ization  and  regulation  of  cer- 
tain business  corporations, 
amended.     Chap.  586. 

— Act  (Laws  of  1874,  Gha{>. 
143),  authorizing  the  forma- 
tion of  corporations  for  the 
erection  and  keeping  of 
hotels,  amended.     Clmp.  602.. 

-— *Act  (Laws  of  1850,  chap. 
140),  authorizing  the  forma- 
tion of  railroad  corporations, 
etc.,  amended.     Chap.  601. 

— Incorporation  of  indemnity 
companies  provided  for. 
Chap.  611. 

— ^See  ^*  Municipal  Corpora- 
tions ;"  * '  Rkceivbrs.  " 
COUNTY  CLERKS.  Authorized 
to  certify  and  sign  records  of 
predecessor  in  office.  Chap. 
341. 

FIDELITY     COMPANY.        Bee 
**  Corporations.*' 
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GUARANTEE        COMPANIES. 

See  *•  COBPOBATIONS.^* 

INDEMNITY  COMPANIES.   See 

**  CORPORATIONB." 

INSOLVENT  ASSIGNMENT. 
See  *'  AssioNKSNT  for  Bene- 
fit OF  CREDtTORS." 

JUSTICES  OP  THE  PEACE. 
Official  acts  of  certain  legal- 
ized.    Chaps.  28,  210. 

Authorized    to    execute    and 

file  official  bond.  Chaps.  28, 
210,  461. 

LIEN.  The  collection  of  de- 
mands against  ships  and  ves- 
sels provided  for  (Laws  of 
1862,  chap.  482,  {  2, 
amended).     Chap.  88. 

LIFE  INSURANCE  AND  AN- 
NUITY COMPAIOES.  See 
**  Corporations." 

MECHANIC'S  LIEN.  Operation 
and  effect  of  act  of  1885 
(chap.  842),  limited.  Chap. 
882. 

MUNICIPAL  CORPORATIONS. 
Certain  actions  against,  lim- 
ited.    Chap.  672. 

NAME.  Transacting  business  in 
fictitious  firm  names,  prohib- 
ited (Laws  of  1888,  chap. 
281,  amended).     Chap.  262. 

NOTARIES  PUBLIC.  Appoint- 
ment of  additional,  author- 
ized (Laws  of  1879,  chap. 
254,  amended).  Chaps.  280, 
859. 

RAILROADS.  Consent  to  con- 
struction of,  and  order  con- 
firming report  of  commission- 
ers, not  impaired  by  dissolu- 
tion or  annulment  of  charter. 
Chap.  271. 

— *See  * 'Corporations  ;"  "Rail- 
road Commissioners." 


RAILROAD  COMMISSIONERS. 
Act  (Laws  of  1884,  chap.  441), 
defining  duties  of  certain  offi- 
cers of  Board  of  Railroad 
Commissioners,  and  regulat- 
ing the  power  of  issuing  sub- 
pcenas,  and  limiting  the 
number  of  clerks  therein, 
amended. 

RECEIVERS.  Fees  of,  of  cor- 
porations, fixed  (Laws  of 
1878,  chap.  878,  amended). 
Chap.  275. 

REVISED  STATUTES.  Certain 
portions  thereof,  and  laws 
amendatory  thereof,  repealed. 
Chaps.  257,  840,  598. 

SALK  Act  of  1885  (chap.  448), 
relative  to  filing  contracts  for 
conditional  sales  of  personal 
property,  amended.  Chap. 
495. 

STENOGRAPHER.  Judge  of 
superior  court  of  Buffalo 
authorized  to  employ  (Laws 
of  1874,  chap.  57,  $  280, 
amended).     Chap.  859. 

^Appointment  of,  by  justice  of 


the  supreme  court,  holding 
special  term  in  the  fourth 
judicial  district,  authorized. 
Chap.  401. 
SUPERIOR  COURT  OF  BUF- 
FALO.      See     **  SrifiMOGRA- 

PHSR.'* 

SUPREME  COURT.   See  "  Sten- 

OQRAFHRR.'* 

SURROGATE.  Election  of  cer- 
tain, provided  for,  and  their 
terms  of  office  fixed  (Laws  of 
1871,  chap.  859,  amended). 
Chap.  164. 

USES  AND  TRUST.  2  R.  S. 
part  2,  chap.  1,  title  2,  article 
2,  §  05,  relating  to,  amended. 
Chap.  25T. 
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SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
AMENDED  BY  SESSION  LAWS  OF  1886. 

Section  Amended  by  chap. 

56  Examination  and  admission  of  attorneys,  425 

111  Imprisonment  for  debt.  672 

149  Who  admitted  to  liberties  of  jail  648 

150  Uudertaking  not  to  go  beyond  jail  limits,  and  its  contents.  648 

151  For  whom  snch  uudertaking  held.  648 

153  Whete  undertaking  insafficient,  prisoner  re-committed.  648 
158  Surrender  of  prisoner  admitted  to  liberties  of  jail  by  his 

sureties.  648 

154  How  such  surrender  made.  648 

155  What  is  and  what  is  not  nn  escape.  648 
158  SheriflPs  liability  for  escape.  648 
160  Defense  in  action  on  undertaking  for  jail  liberties.  648 
162  Summary  judgment  tliereon  for  sheriff.  648 

165  Judgment  against  sheriff  for  escape,-  eridence  of  damages.  648 

166  Action  on  undertaking  forfeited  before  allowed.  648 

167  The  same;  dn mages  recoverable.  648 
1C8  Bringing  of  such  action,  bars  action  against  sheriff.  648 
160  Defense  in  such  an  action.  648 
170  Stay  of  proceedings  to  recoYer  for  escape,  pending  action 

by  sheriff  on  undertaking.  648 

174  Arrest  of  sheriff  by  coroner.  648 

177  Sheriff  to  be  admitted  to  jail  liberties;  liability  of  coroner 

for  sheriff^s  escape.  648 

178  Coroner  may  prosecnte,  etc.,  undertaking  for  liberties.  648 
180  Person  arrested  by  coroner  entitled  to  Jail  liberties,  etc.  648 
101  Appeals  to  court  of  appeals;  N.  T.  city  court,  a  superior 

city  court.  418 

232  Appointment  of  circuits,  special  terms  and  oyer  and  ter- 
miner. 808 
258  Stenographers,  in  districts  other  than  1st  and  2d.                 400 
800  Stenographer  in  superior  court  of  Buffalo.                              842 
861  Stenographer  io  county  court  in  certain  counties.                 105 

549  When  the  right  to  arrest  depends  upon  the  nature  of  the 

action.  672 

550  Arrest  depending  upon  extrinsic  facts.  672 

551  Order  of  arrest,  when  and  where  granted.  672 


xl  STATUTES,  ETC.,  CITED. 

Seetlon  Amended  by  chap. 

558  When  order  may  be  granted ;  effects  of  failure  of  complaint 

to  Btate  a  cause  of  action.  672 

572  Discharge  of  defendant  from  arrest.  672 

811  Bonds  or  undertaking;  party  need  not  join;  one  surety; 

surety  company.  416 

1081  Evidence  of  exemption  from  jury  only.  55 

1112  Sheriff's  jury,  how  selected,  in  New  York  city  and  county.  570 
1471  When  and  by  whom  conveyance  of  lands  sold  by  sheriff  to 

be  executed.  637 

1592  Order  for  guardian  or  committee  to  agree  to  partition.  208 

1807  Advertising  for  claims  against  corporation.  872 

2468  Cases  to  which  article  providing  for  proceedings  supple- 
mentary to  execution  not  applicable.  26 
2547  When  and  where  trial  in  such  proceeding  reviewed;  motion 

for  new  trial.     Verdict  to  be  certified.  119 

2706  Proceedings,  in  surrogate's  court  to  discover  property  with- 
held. 308 
2746  Distribution  of  legacy  or  distribution  of  share  payable  to 

infant.  858 

2798,  subd.  8  Assignment  of  widow's  dower.  652 

8811  Stenographer's  fees,  for  copy  minutes.  850 
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SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE. 

Coir^'/UED  OR  Cited  in  the  opinions  contained  in  the 
FOLLOWING  Reports,  issued  during  the  Period  Covered 
BY  THIS  Volume:  N.  Y.  Reports,  Vols.  100,  101;  Hun's 
Reports,  Vols.  38,  39  ;  Howard's  Prac.  Reports,  Vol.  8  N. 
S. ;  N.  Y.  Civil  Pro.  Reports,  Vol.  9. 

8  People  ex  rd,  «.  Oyer  and  Terminer 101  N.  Y.  345. 

8,  9  Stubbs  V.  Ripley 89  Hun,  626. 

14  Bwennrton  «.  Shupe 9  N.  Y.  Civ.  Pro.  402. 

35,  86  In  re  Flashing  Ave '101  N.  Y.  678. 

66  Cahill  ©.  Cahill 9  N.  Y.  Civ.  Pro.  241. 

66  Adsitu.  Hall 8  How.  N.  S.  878. 

73,  74  Fowler  t>.  Callan 9  N.  Y.  Civ.  Pro.  884. 

84  Pfandler  ©.  Phandler 8  How.  N.  S.  258. 

185  Kennedy  «.  N.  Y.,  L.  I.  &  T.  Co 101  N.  Y.  487. 

101  Third  Ave.  R.  R.  «.  Ebling 100  N.  Y.  98. 

191  Lane  «.  Wheeler 101  N.  Y.  17. 

266  McLeon  t».  St.  Paul,  Ac.  R.  Co 9  N.  Y.  Civ.  Pro.  894. 

289  Abendroth  v.  Manhattan  R.  R.  Co 9  N.  Y.  Civ.  Pro.  406. 

373  O'Donnell  v.  Mclntire 9  N.  Y.  Civ.  Pro.  870. 

376  Spencer  ».  Wait 9  N.  Y.  Civ.  Pro.  98. 

390  Howe  v,  Welch 8  How.  N.  S.  465. 

401  Engle  v,  Fischer 9  N.  Y.  Civ.  Pro.  318. 

414  VieU  V,  Union  Nat'l  Bank 101  N.  Y.  568. 

425  Wood«.  Knapp 100  N.  Y.  109. 

440  et  seq.     Lanier  v.  City  Bank  of  Houston . .  9  N.  Y.  Civ.  Pro.  161. 

451  Farmers'  Nat'l  Bank  of  Rome  v.   Wil- 

liams   9  N.  Y.  Civ.  Pro.  212. 

452  White's  Bank  of  Buffalo  v.  Farthing. .  .9  N.  Y.  Civ.  Pro.  64. 
466    Moore  «,  City  of  Troy 88  Hun,  801. 

469  Imhoff  «.  Wurtz 9  N.  Y.  Civ.  Pro.  48. 
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THE  MERCHANTS'  NATIONAL  BANK  OF  THE 
CITY  OF  NEW  YORK,  Respondent,  v.  SHEE- 
HAN,  AppblIiANT. 

CouBT  OF  Appeals,  January,  1886. 

'^^  870,  et  seq.  876. 


ShxmUnaUan  of  party  before  action  hroughL — Power  of  Covrt  to  order. — 

CoTiiempt. 

An  order  for  the  examination  of  a  person  against  whom  an  action  is 
ahout  to  be  brought  may  be  granted  before  an  action  is  actually  com- 
menced, upon  the  application  of  the  person  who  is  about  to  bring  the 
action,  and  a  refusal  to  submit  to  an  examination  under  sucli  an  order 
18  a  contempt  and  punishable  as  such.  The  granting  of  such  an  order 
upon  the  application  of  the  proposed  plaintiff  is  within  the  discretion 
of  the  Court,  but  it  can  rarely  happen  that  justice  will  be  promoted 
by  granting  it,  and  the  practice,  unless  carefully  guarded,  may  lead  to 
great  abuse. 

iDedded  Janwxry  19,  1886.) 

Appeal  from  order  of  general  term  of  Supreme 
Court,  First  Department,  modifying  and  aflSrming  as 
modified  an  order  of  the  New  York  County  special  term 
adjudging  the  appellant  guilty  of  a  contempt. 

The  respondent,  on  proof  that  it  expected  to  bring  an 
action  against  the  appellant,  Sheehan,  and  another  in 
the  nature  of  a  creditor's  bill  on  a  judgment  recovered 
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by  it  against  said  Sheehan,  moved  at  Special  Term  of 
the  Supreme  Court  in  New  York  county  for  the  examin- 
ation of  said  Sheehan  before  action  brought,  as  an  ex- 
pected party.  Said  Sheehan  appeared  by  counsel  and 
opposed  the  motion,  which  was  granted,  and  an  order 
made  requiring  him  to  appear  before  a  referee  appointed 
for  that  purpose  and  submit  to  an  examination.  He  ap- 
I)eared  pursuant  to  the  order,  but  refused  to  be  either 
sworn  or  examined. 

The  referee  reported  the  facts  to  the  court  at 
special  term,  which,  after  due  notice,  adjudged  him 
guilty  of  contempt,  and  fined  him  the  costs  and  expenses, 
including  counsel  fee,  of  the  appellant  in  the  proceeding. 
The  general  term,  on  appeal,  modified  the  order  there- 
upon entered  and  affirmed  it  as  modified,  and  this  appeal 
was  thereafter  taken  fi:om  the  order  entered  on  its  deter- 
mination. 

No  opinion  was  written  at  general  term,  but  its  de- 
cision in  which  all  the  Judges  (Davis,  P.  J^.,  Brady  and 
Daniels,  JJ.)  concurred,  and  the  reasoHS  therefor  were 
stated  in  the  following  memordandum  filed  by  them: 
^''Order  modified  by  reducing  the  fine  to  $94.35,  and  as  so 
modified,  affirmed  without  costs  to  either  party,  on  the 
ground  that  while  the  order  remained  in  force  the  ap- 
pellant was  obliged  to  obey  its  directions." 

All  the  proceedings  were  entitled  as  in  an  action,  al- 
though a  summons  had  neither  been  issued  or  served. 

M.  J.  Scanlan^  for  appellant. 

The  order  is  appealable.  Brinkley  v.  Brinkley  (47  N. 
r.,  40) ;  Sudlow  v.  Knox,  (4  Ahh.  Ct.  App.  Dec.,  326) ; 
People  V.  Dwyer  (90  N.  Y.,  402).  In  order  to  render  a 
party  liable  for  contempt  in  disobeying  an  order  of  the 
Court  or  of  a  Judge,  it  must  appear  that  it  was  a  lawful 
mandate.    Code  of  Civil  Procedure^  ^  14 ;    People  v. 
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Eiley,  25  Jffwn,  587 ;  O'Gara  v.  Kearney,  77  N.  T.,  423  ; 
People  V.  Edson,  52  N.  Y.  Super.,  (20  J.  &  S.,)  53 ;  In  re 
Fisk,  7  iV^.  Y.  Civ.  Prob,,  169, 172, 182.  Before  a  party 
can  be  imprisoned  for  contempt  a  reasonably  clear  case 
upon  the  law  and  the  facts  shoald  be  made,  and  there 
should  be  an  a4Judication  that  the  alleged  misconduct 
defeated,  impaired,  impeded  or  prejudiced  a  right  or  re- 
medy for  a  party  to  a  civil,  action.  Fischer  v.  Raab,  81 
iV.  T.,  235.  The  right  of  a  party  to  the  examination  of 
bis  adversary  is  strictly  statutory.  Independent  of  the 
statutes  there  is  no  such  right.  The  com't  has  no  in- 
herent or  common  law  power  to  order  the  examination. 
The  statute  points  out  how  the  examination  is  to  be  pro- 
cured, and  the  mode  must  be  followed.  Heishon  v. 
Knickerbocker  L.  I.  Company,  77  N.  Y.,  278.  The  or- 
der for  examination  was  void,  because  no  action  was  com- 
menced. The  Code  provides  {^  870)  that  "  the  deposi- 
tion of  a  party  to  an  action  or  of  a  person  who  expects 
to  be  a  party  to  an  action  ^  may  be  taken.  The  order 
for  the  examination  in  this  matter  durected  the  examina- 
tion of  one  whom  the  Merchants'  National  Bank  expect- 
ed to  make  a  party  to  an  action  which  it  expected  to 
bring.  It  is  manifest  that  an  expectation  can  only  be 
proven  by  himself;  that  provision  is  only  made  for  the 
examination  of  an  expected  party  when  he  himself  ap- 
plies for  it,  and  not  for  the  examination  of  a  party  not 
yet  sued  at  the  instance  of  another  who  contemplates  a 
suit  against  the  foimer.  Paulmier  v.  Sweeny,  56  How, 
Pr.,1;  S.  C,  5  J.&6.  iV.  C,  151.  .  .  Such  an  examination 
will  not  be  allowed  for  the  purpose  of  informing  the  plain- 
tiff whether  he  has  a  cause  of  action  or  not.  A  fishing 
excursion  was  never  allowed.  DeLeon  v.  DeLima,  66 
How.  Pr.j  287.  Section  870  provides  that  the  examina- 
tion referred  to  may  be  taken  at  his  own  instance  (the  in- 
stance of  the  person  to  be  examined),  of  at  the  instance 
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of  the  adverse  party.  laasmnch  as  no  action  has  heen 
ootnmenced,  the  Merchants'  Bank  is  not  an  adverse  par- 
ty. Paulmier  v.  Sweeny,  6  Abb.  N.  C,  161.  Before  the 
Code  of  Civil  Procedure  it  was  necessary  that  there 
should  he  actual  service  of  process  or  appearance  of  de- 
fendant before  examination  could  be  taken  (2  B.  S.,  391, 
§  1 ;   Code  of  Procedure,  ^  390). 

George  Zabrishie  {BurriU,  Zdbriskie  &  BurriUj  at- 
torneys), for  respondent. 

Akdbbws,  J. — The  question  on  this  appeal  depends 
upon  the  construction  of  section  870  of  the  Code,  which 
is  as  follows :  "  The  deposition  of  a  party  to  an  action 
pending  in  a  court  of  record  or  of  a  person  who  expects 
to  be  a  party  to  an  action  about  to  be  brought  in  such  a 
court  .  .  .  may  be  taken  at  his  own  instance  or  at 
the  instance  of  an  adverse  party  or  of  a  co-plaintiff  or 
co-defendant  at  any  time  before  the  trial  as  prescribed  in 
this  article.''  The  question  presented  is  whether  this 
section  authorizes  an  order  for  the  examination  of  a  per- 
son against  whom  an  action  is  about  to  be  brought  upon 
the  application  of  the  person  who  is  about  to  bring  such 
action  but  before  it  has  been  actually  commenced. 

The  section  is  obscure,  and  its  interpretation  is  by  no 
means  clear.  The  deposition  to  be  taken  is  of  the  per- 
son who  expects  to  be  a  party.  A  person  who  contem- 
plates bringing  an  action  expects  to  be  a  party  thereto, 
and  it  seems  to  be  clear  under  the  section  he  can  procure 
his  own  testimony  to  be  perpetuated.  The  person  against 
whom  the  action  is  to  be  brought  may  expect  to  be  sued. 
A  suit  may  have  been  threatened,  or  he  may  know  that 
a  cause  of  action  has  accrued  against  him,  or  that  a 
liability  is  claimed  likely  to  result  in  litigation.  Is  the 
remedy  given  by  this  section  available  to  either  of  the 
persons  so  situated,  and  may  an  order  be  granted  before 


f 


-1-if-     r 


CIVIL  PROCEDURE  REPORTS. 


The  Merchants'  National  Bank  v.  Sheehan. 


suit  brought  upon  application  of  either  for  the  examina- 
tion of  his  adversary  f 

Considering  this  section  alone,  the  most  natural  mean- 
ing would  seem  to  be  that  a  person  who  expects  to  become, 
or  to  be  made  a  party  to  an  action,  may,  on  his  own  ap- 
plication, have  his  deposition  taken  in  anticipation  of  the 
actual  commencement  of  the  suit,  and  that  the  words : 
"  or  at  the  instance  of  an  adverse  party,"  only  apply 
when  the  person  seekisg  the  examination  of  his  adver- 
sary is  a  party  to  a  pending  action.  The  change  of  phrai^e- 
ology  by  the  substitution  of  the  word  *'  party  "  in  the  sec- 
ond clause  for  the  word  "person'^  in  the  first  clause 
gives  some  force  to  this  construction.  But  section  876 
seems  to  render  it  clear  that  a  proceeding  under  section 
870  may  be  instituted  by  an  adverse  party  against  the 
other,  although  no  suit  has  been  commenced,  but  is  only 
contemplated.  That  section  provides  that  certain  speci- 
fied sections  for  the  punishment  of  contumacious  wit- 
nesses shall  apply  to  the  examination  of  a  party  or  a 
person  expecting  to  be  an  adverse  party.  It  would  be 
absurd  to  provide  for  the  punishment  of  a  person  who 
sought  to  perpetuate  his  own  testimony.  The  section 
plainly  was  intended  to  provide  for  the  case  of  a  con- 
tumacious witness  expected  to  be  made  a  party  to  an 
action,  whose  examination  was  sought  by  his  adversary. 

On  the  whole  we  are  of  the  opinion  that  the  order 
issued  in  tiiis  case  on  the  application  of  the  Bank  for  the 
examination  of  Sheehan,  against  whom  the  Bank  was 
about  to  commence  an  action,  was  authorized,  and  that 
he  was  in  contempt  for  disobeying  it.  The  Bank  might 
have  commenced  its  action,  and  then  have  procured  an 
order  for  the  examination  of  the  defendant.  The  grant- 
ing of  an  order  in  such  a  case  as  this  before  suit  brought 
upon  the  application  of  the  proposed  plaintift  is  within 
the  discretion  of  the  Court,  but  it  can  rarely  happen  that 
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justice  will  be  promoted  by  grantiug  an  order  on  the  ap- 
plication of  the  proposed  plaintift  before  the  commence- 
ment of  an  action,  and  the  practice,  unless  carefully 
guarded,  may  lead  to  great  abuse. 

The  order  should  be  affirmed. 

All  concuned. 


MAOEELLAB,  Bbspondbnt,  v.  EOGERS,  Implead- 
ed, ETC.,  Appellant. 

SUPEBIOB  OOUBT  OF  THE  OlTY  OP  NeW  YoRK,  GENERAL 

Term,  December,  1885. 
§§  968,  970,  974. 

IHtU  bif  court  or  hy  jwry.^Jwry  trial  in  equitcMe  action,— How  obtained. 

— How  waived. 

Where  in  an  action  for  equitable  relief,  triable  by  the  court,  the  answer 
sets  up  counter-claim,  founded  on  a  cause  of  action  at  law,  a  party  who 
desires  a  jury  trial  of  the  issues  on  the  counter-claim  must  within  ten 
days  after  joining  of  issue  on  the  counter-clidm  proceed  under  Rule 
81  of  the  General  Rules  of  Practice,  to  give  notice  of  a  special  motion 
on  the  pleadings  that  the  issues  or  any  specific  questions  of  fact  be  tried 
by  a  jury.  A  jury  trial,  in  such  a  case,  is  not  a  constitutional,  but 
purely  a  statutory  right,  and  is  waived  by  an  omission  to  apply 
therefor  as  provided  by  the  rules,  and  cannot  be  demanded  on  tbe  trial 
at  special  term  as  a  right,  but  the  Court  has  discretionary  power  to 
postpone  the  trial  to  permit  such  a  motion  to  be  made. 

The  nature  of  an  action,  and  the  mode  of  trial  of  the  issues  tendered  by 

the  complaint  are  in  every  case  determined  by  the  complaint. 
(^Decided  Deeember  7,  1885.) 

Appeal  from  a  judgment  of  the  special  term  decreeing 
foreclosure  and  sale  of  mortgaged  premises. 

The  facts  and  exception  appear  in  the  opinion. 
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Martin  J.  Keogh^  for  defendant-appellant. 

George  M.  Mackellar^  for  plaintiff-respondent. 

Fbbedman,  J. — The  only  question  presented  by  the 
exceptions  is  whether  the  trial  of  the  action  should  or 
should  not  have  been  postponed  until  after  a  trial  by  jury 
was  hady  of  the  issues  arising  upon  the  defendant's  coun- 
ter-claim. 

The  action  was  brought  for  the  foreclosure  of  a  mort- 
gage for  $15,000  and  interest.  By  his  answer  the  de- 
fendant admitted  all  the  facts  set  forth  in  the  complaint, 
and  then  set  up  a  counter-claim  against  the  plaintift  for 
about  $51,000  for  a  breach  of  contract,  upon  which  he 
demanded  an  aflbmative  j  udgment.  The  plaintiff  replied 
to  the  counter-claim.  Both  parties  noticed  the  case  for 
trial  at  special  term,  but  when  it  was  called  for  trial  in 
its  order  upon  the  calendar  the  defendant,  before  any 
evidence  was  given,  demanded  a  trial  by  jury  of  the  cause 
of  action  embraced  in  his  counter-claim,  as  his  constitu- 
tional and  legal  right.  The  motion  was  denied  upon  the 
ground  that  the  proper  mode  of  applying  for  a  jury  trial 
under  such  circumstances,  was  by  special  motion  to  have 
issues  framed  and  sent  to  a  jury.  To  this  ruling  and  de- 
nial of  his  motion  the  defendant  duly  excepted. 

The  defendant  then  asked  leave  to  make  application 
at  special  term  for  the  framing  of  issues.  This  motion 
was  also  denied,  and  the  defendent  duly  excepted.  The 
defendant  thereupon  withdrew  from  the  case. 

There  can  be  no  doubt  that  the  claim  of  the  defend- 
ant, as  stated  by  the  counter-claim,  is  one  upon  which,  in 
a  separate  action  directly  brought  upon  it,  he  would  be 
entitled  to  a  jury  trial  as  a  matter  of  right.  But  from 
this  it  by  no  means  follows  that  he  can  rightfully  claim 
the  same  mode  of  trial  in  the  present  action. 

The  constitutional  right  to  a  jury  trial  extends  only 


^r 


• 


8 


CIVIL  PROCEDURE  REPORTS. 


Mackellar  «.  Rogers. 


to  cases  in  which  it  existed  prior  to  the  adoption  of  the 
constitution.  In  the  case  at  bar  there  is  no  such  right, 
because  the  action  is  an  equitable  one,  which  at  all  times 
was,  and  now  is,  triable  by  the  court  alone,  formerly  by 
the  court  of  chancery,  now  by*the  court  at  special  term, 
and  because  in  the  court  of  chancery  of  this  State  the 
riglit  of  set-oiF  in  such  an  action  existed  solely  by  virtue 
of  the  provisions  of  the  Ee\ised  Statutes,  •  (Chapman  r. 
Robertson,  6  Paigej  627;  Jennings  r.  Webster,  8  ib.  504), 
which  conferred  no  right  of  trial  by  jury,  although  the 
court  had  discretionary  power  to  frame  a  feigned  issue 
and  order  that  to  be  tried  by  a  jury. 

Since  that  time  the  practice  in  this  respect  has  been 
considerably  changed.  The  jurisdiction  of  courts  of  law 
and  of  courts  of  equity  has  been  blended ;  feigned  issues 
have  been  abolished,  and  the  practice  of  framing  issues 
has  been  substituted,  and  the  right  to  interpose  counter- 
claims has  been  enlarged.  It  consequently  remains  to  be 
seen  whether  there  is  any  statutory  ground  for  the  con- 
tention of  the  defendant. 

Section  974  of  the  Code  of  Civil  Procedure  provides 
that  ^^where  the  defendant  interposes  a  counter-claim,  and 
thereupon  demands  an  affirmative  judgment  against  the 
plaintiff,  the  mode  of  trial  of  an  issue  of  fact,  arising 
thereupon,  is  the  same  as  if  it  arose  in  an  action,  brought 
by  the  defendant,  against  the  plaintiflf,  for  the  cause  of 
action  stated  in  the  counter-claim,  and  demanding  the 
same  judgment." 

This  section,  therefore,  upon  an  issue  arising  upon  a 
counter-claim  like  the  one  in  suit,  confers  a  right  of  trial 
by  juiy,  because  the  defendant  would  be  entitled  to  such 
trial,  if  he  were  to  bring  an  independent  action  upon  the 
same  claim. 

But  the  right  is  a  purely  statutory  one..  The  section 
is  not  mandatory  upon  the  defendant.    It  gives  him  an 
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option  whether  he  will  have  such  trial  or  not.  If  he 
wishes  to  obtain  the  benefit  of  the  statute  in  an  action 
triable  by  the  court  alone,  he  must  proceed  to  exercise 
his  option  and  take  certain  steps.  His  remedy  is  under  sec- 
tion 970,  which  provides  that  "  where  a  party  is  entitled, 
by  the  constitution,  or  by  express  provision  of  law,  to  a  trial 
by  a  jury  of  one  or  more  issues  of  fact,  in  an  action  not 
specified  in  section  968,  ...  he  may  apply,  upon  notice, 
to  the  court  for  an  order,  directing  all  the  questions  aris- 
ing upon  those  issues,  to  be  distinctly  and  plainly  stated." 
Section  968  does  not  help  a  defendant  in  such  case  to 
escape  from  the  necessity  of  making  his  motion  or  appli- 
cation, because,  besides  the  action  of  ejectment,  for 
dower,  for  waste,  for  a  nuisance,  and  to  recover  a  chattel, 
it  covers  only  cases  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money. 

The  fact  is  that  the  different  provisions  of  the  Code 
of  Civil  Procedure  bearing  upon  the  point  under  consid- 
eration can  be  harmonized  in  no  other  way  than  by  hold- 
ing that  the  only  remedy  of  a  defendant  in  such  a  case 
is  under  section  970.  This  alone  would  be  sufficient  to 
call  for  the  construction  of  section  974  hereinbefore  con- 
tendedfor.  Butthere  areadditional  considerations  of  gi*eat 
weight.  The  character  of  an  action,  and  the  mode  of 
trial  of  the  issues  of  fact  tendered  by  the  complaint  there- 
in, are  in  every  case  determined  by  the  complaint.  The 
intent  of  section  974  is  to  enable  a  defendant  to  have  his 
counter-claim  considered  in  the  disposition  of  plaintiff's 
case,  whether  such  case  be  of  legal  or  equitable  nature. 
In  other  words,  the  defendant  may,  in  all  cases,  have  his 
coimter-claim  determined  in  connection  with  the  claim 
made  by  the  plaintiff  as  one  of  the  issues  in  the  case. 
But  this  involves  that  the  defendant  must  proceed  in 
such  a  way  that  the  court  can  do  it  without  unnecessarily 
delaying  the  plaintiff's  case  upon  the  main  issue.    If  the 
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cause  of  action  brought  by  a  plaintiff  into  court  is  one 
which  must  be  determined  by  the  court  without  a  j  ury, 
the  counter-claim  of  the  defendant,  though  it  may  be 
triable  by  jury  at  the  option  of  the  defendant,  must  be 
presented  at  the  trial  of  the  main  issue  in  such  a  shape 
that  due  effect  can  be  given  to  it  at  the  close  of  plaintiff's 
evidence.  For  these  reasons  it  would  be  uqjust  to  con- 
strue section  974  to  mean  that  the  defendant  in  such  a 
case,  after  the  joinder  of  issue  upon  the  counter-claim, 
may  sit  still  for  months  until  the  case  is  reached  for  trial 
in  its  order  upon  the  special  term  calendar,  then  try 
plaintiff's  side  of  the  case,  which  is  the  main  issue,  and 
after  all  that,  when  defeated  upon  that,  claim  a  jury  trial 
upon  his  separate  issue,  and  thus  prevent  a  final  judg- 
ment for  many  more  months,  if  not  years.  But  this  is 
what  the  defendant's  contention  upon  the  present  appeal 
amounts  to,  especially  in  view  of  the  fact  that  his  answer 
contains  an  express  admission  of  all  the  material  allega- 
tions of  plaintifi's  complaint. 

From  what  has  already  been  said  it  sufficiently  ap- 
pears that  defendant's  remedy  to  obtain  a  jury  trial  upon 
his  counter-claim,  was  by  special  motion  under  section 
970.  Such  motion,  under  Eule  31  of  the  General  Bules 
of  Practice,  should  have  been  made  within  ten  days  after 
joinder  of  issue.  By  failure  to  thus  move  for  the  framing 
of  issues,  and  by  giving  notice  of  trial  for  the  special 
term,  the  defendant  waived  his  right  to  a  jury  trial  under 
section  974.  After  it  had  been  waived,  and  when  the 
case  was  actually  called  for  trial  in  its  order  upon  the 
calendar,  it  was  discretionary  with  the  court  to  grant  a 
postponement  of  the  trial  for  the  sole  purpose  of  enabling 
the  defendant  to  do  what  he  might  have  done  long  before. 
The  case  discloses  no  reason  why  the  exercise  of  that 
discretion  should  be  disturbed.  The  defendant,  by  re- 
fusing to  litigate  his  counter-claim  and  withdrawing  from 
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the  case,  preserved  bis  right  to  entbroe  it  in  a  separate 
and  independent  actioQ. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Vak  Vobst,  J.,  concurred. 


FEASEB  V.  WAED. 


WTLDBE,  Appellant,  TUTTLE  and  Ano.,  Ebs- 

PONDBNTS. 

N.  T.  Court  op  Common  Pleas,  General  Term, 

February,  1886. 

^^585,    586,  3272. 

Seeurtty  far  easts, — TUle  io  deposit  made  by  tkird  party,  — Attorney, — 
Pimo&r  af  eourt  io  order  repayment  into  court  of  moneys  re- 
ceived by. 

The  title  to  money  deposited  as  security  for  costs,  e.  ^.,  by  tlie  attorneys 
of  a  non-resident  plaintiff,  remains  in  the  depositor,  subject  only  to  the 
contingency  for  which  it  was  deposited.  Where  such  a  depesit  made 
by  a  third  party  has  been  paid  oyer  by  the  clerk  to  the  attorney  for  de- 
fendant under  an  ex  parte  order  in  supplementary  proceedings,  founded 
on  a  judgment  in  an  action  for  the  same  cause,  the  court,  upon  its 
appearing  that  the  title  to  the  deposit  is  in  such  a  third  person,  may 
order  the  attorney  to  repay  the  same  into  court,  to  the  end  that  such 
application  may  be  made  in  respect  theretoas  the  parties  interested 
therein  may  be  advised,  it  not  appearing  that  such  attorney  has  paid 
the  money  over  to  his  client ;  and  an  allegation  that  he  "  has  accounted 
for  it  *'  to  his  client  fumishea  no  defence  to  an  application  for  such  an 
order. 

{Decided  February  1,  1886.) 

Appeal  by  defendant's  attorney  from  an  order  of  the 
general  term  of  the  city  court  of  New  York,  affirming 
an  order  made  at  special  term,  directing,  among  other 
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things,  said  attorney  to  repay  to  the  clerk  of  the  court 
the  sum  of  $250  received  by  him  fi*om  said  clerk. 

The  opinion  states  the  facts. 

Edward  P.  Wildery  for  appellant  in  person. 

Flanders  &  TutUej  for  respondents. 

BooKSTAYEB,  J. — The  plaintiflfcommenced  this  action 
in  the  city  court  to  recover  $800  for  money  loaned. 
The  defendant  resisted  on  the  ground  that  the  action 
was  prematurely  brought,  the  loan  not  being  due ;  and 
in  this  connection  was  successful,  recovering  judgment 
a^inst  the  plaintiff  for  $270.64  costs. 

Subsequently,  and  when  the  loan  became  due,  a  sec- 
ond action  for  the  same  cause  was  commenced  by  the 
plaintiff  in  the  same  court.  Plaintiff  being  a  non-resi- 
dent of  the  city,  the  defendant  obtained  an  order  in  the 
usual  form,  requiring  him  to  file  security  for  costs.  In 
compliance  with  this  order  plaintiff's  attorney,  in  the  sec- 
ond action,  without  consulting  with  their  client,  on  April 
8,  1885,  deposited  with  the  clerk  of  the  city  court  $250 
of  their  own  money  as  such  security,  and  took  a  receipt 
therefor,  showing  that  the  money  had  been  deposited  by 
plaintiff's  attorneys  in  that  action. 

On  the  10th  or  1 1  th  of  April,  1885,  the  defendant, 
by  his  attorney,  in  both  actions,  obtained  an  order  based 
on  the  judgment  for  costs  in  this  action  for  the  examina- 
tion of  the  clerk  of  the  city  court  concerning  the  prop- 
erty of  the  plaintiff  said  to  be  in  his  possession ;  and  on  the 
13th  of  April,  after  an  examination  of  the  clerk,  obtained 
an  order,  directing  him  to  pay  over  the  $250,  deposited  as 
security  for  costs  in  the  second  action,  to  the  defendant's 
attorney  in  both  actions,  "  on  account  of  the  judgment 
recovered  against  the  plaintiff  in  this  action."    Under 
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this  order  the  clerk  paid  the  money  so  deposited  to  de- 
fendant's attorney. 

On  the  8th  of  May,  1885,  the  plaintiff  obtained  a  ver- 
dict in  his  favor  in  the  second  action  for  $896. 

On  the  23d  of  May  the  city  court,  at  special  term, 
after  fully  hearing  the  parties  interested,  found  that  the 
money  deposited  with  the  clerk  of  that  court  "  was  the 
property  of  Tuttle  &  Goodell,  the  attorneys  for  the  plain- 
tiff In  the  second  action,"  "  and  that  it  was  deposited 
subject  to  any  claim  that  might  arise  against  the  plain- 
tiff for  costs  in  that  action,  and  not  otherwise ;"  and  there- 
upon vacated  the  order  of  April  13th,  and  ordered  the 
defendant's  attorney  to  "restore  and  pay  over  to  the 
clerk  of  this  (the  city)  court  said  sum  of  $250,  to  the 
end  that  such  application  may  be  made  in  respect  there- 
to, as  the  parties  interested  therein  may  be  advised." 

From  this  order  the  defendant  aud  his  attorney  ap- 
pealed to  the  general  term  of  the  city  court,  where  the 
order  was  afBrmed;  and  from  such  affirmance  defend- 
ant's attorney  now  appeals  to  this  court. 

The  principal  question  to  be  determined  on  this  ap- 
peal is  whether,  when  money  is  deposited  by  another  for 
a  non-resident  plaintiff,  as  security  for  costs,  it  is  to  be 
regarded  as  plaintiffs  money  for  all  purposes ;  or  whether 
it  is  deposited  merely  as  security,  the  title  to  it  still  re- 
maining in  the  depositor,  and  subject  only  to  the  contin- 
gency for  which  it  was  deposited. 

The  appellant  contends  that  such  a  deposit  must  be 
deemed  the  plaintiff's  property  for  all  purposes ;  and  cites 
Salter  v.  Weiner,  (6  Abb.  191);  Hermam  v.  Aaronson,  (8 
Abb.  N.  S.J  155);  and  Commercial  Warehouse  Co.  v. 
Graver,  (45  N.  Y.,  393),  in  support  of  his  contention.  It 
will  be  observed  that  all  of  these  cases  are  adjudications 
upon  deposits  in  lieu  of  bail. 
The  argument  in  the  two  cases  last  cited  was  based 
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upon  the  provisions  of  section  200  of  the  Code  of  Pro- 
cedure, being  section  585  of  the  Code  of  Civil  Procedure. 

The  section,  as  far  as  relates  to  the  matter  in  hand,  is 
as  follows  :  "  If  money  deposited  is  not  refunded,  as  pre- 
scribed in  the  last  section,  it  is,  in  a  case  where  the  order 
of  arrest  could  be  granted  only  by  the  court,  subject  to 
the  direction  of  the  court,  as  justice  requires,  before  and 
after  the  judgment.  In  any  other  case,  if  it  remains  on 
deposit,  when  final  judgment  is  rendered  for  the  plaintiff, 
it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any, 
must  be  refunded  to  th«  defendant,  or  his  representa- 
tive." 

By  force  of  this  section,  the  money  so  deposited  in 
lieu  of  bail,  if  not  refunded  as  prescribed  in  the  Code, 
becomes  subject  to  the  direction  of  the  court,  as  justice 
requires  in  the  one  case,  or  to  be  applied  in  satisfaction 
of  the  judgment  m  the  other;  no  matter  in  whom  the 
legal  title  may  be.  And  if  the  real  owner  of  the  deposit 
is  a  third  person,  he  cannot  be  heard  to  complain,  if  it  is 
so  applied,  for  he  deposited  it  subject  to  such  a  contin- 
gency. No  case  has  been  cited  except  Salter  v.  Weiner, 
which  holds  that  the  mere  deposit  of  the  money  makes  it 
the  property  of  the  defendant,  or  regards  it  as  a  loan  to 
him ;  and  this  case  was  reversed  at  the  general  term. 

In  the  Commercial  Warehouse  Co.  i\  Graver,  (45  N. 
T.,  393),  the  court,  speaking  of  money  deposited  in  lieu 
of  bail,  and  remaining  on  deposit  after  judgment,  says : 
"  When  the  money  deposited,  in  fact  belongs  to  the  de- 
fendant, there  is  no  injustice  or  hardship  in  thus  laying 
hold  of  it;  but  when  it  is  deposited  by  a  third  party,  in 
lieu  of  giving  a  bond,  it  is  more  harsh  in  its  operation 
than  the  rules  ordinarily  applied  to  bail.  It  is  the  policy 
of  the  law  to  favor  bail ;  and  they  are  generally  permitted, 
after  judgment  against  their  principal,  and  even  after 
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suit  brought  against  themselves,  to  surrender  their  prin- 
cipal in  their  own  exoneration.  .  .  .  Still,  if  the 
plaintiff  has,  by  strict  law,  become  entitled  to  appropriate 
the  money  of  Alexander  (the  party  depositing  it),  his 
right  must  be  enforced,'*  clearly  recognizing  the  title  to 
the  money,  even  after  judgment,  as  remaining  in  the 
third  party. 

Section  586  of  the  Code  now  provides  that  upon  taking 
the  proper  measures,  the  money,  while  on  deposit,  shall 
be  deemed  the  property  of  any  third  party  the  defendant 
may  direct-,  subject  to  the  contingencies  before  noted,  and 
subject  to  the  rights  of  creditors,  if  the  direction  was 
given  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing them. 

The  case  of  Dunlop  v.  The  Paterson  Fire  Insurance 
Co.,  (74  N.  Y.  145),  is  not  in  point,  as,  in  that  case,  there 
was  no  dispute  respecting  the  title  to  the  money  de- 
posited, but  the  question  jvas  whether  money  conceded 
to  belong  to  the  appellant,  and  deposited  by  him  with  the 
clerk  of  the  court,  in  lieu  of  an  undertaking  on  appeal, 
was  liable  to  attachment  in  an  action  by  a  third  person 
against  the  depositor. 

If  now  we  turn  to  section  3272  of  the  Code,  we  find 
it  only  requires  that  the  money  be  deposited  as  security 
for  costs,  and  is  to  be  applied  to  the  payment  of  costs,  if 
any  are  awarded  against  the  plaintiff.  If  costs  are 
awarded,  it  is  to  be  applied  to  their  payment,  no  matter 
whose  money  may  have  been  deposited.  It  is  deposited 
subject  to  this  contingency  and  no  other.  The  money  of 
a  third  party,  so  deposited,  as  fully  satisfies  the  law  as 
if  it  were  the  plaintiff^s. 

We,  therefore,  conclude  that  the  title  to  money  depos- 
ited as  security  for  costs  remains  in  the  depositor,  subject 
only  to  the  contingency  for  which  it  was  deposited. 

In  the  case  under  consideration  the  event  of  the  sec- 
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ond  action  has.  demonstrated  the  fact  that  the  defendant 
in  that  action  was  not  entitled  to  costs,  and  the  deposit 
ceased  to  be  security;  and,  as  it  belonged  to  third  persons, 
they  become  entitled  to  its  return,  if  not  to  themselves, 
at  least  to  the  court  from  which  it  was  taken. 

The  proceedings  resulting  in  the  order  of  April  13th 
did  not  apprise  the  court  that  the  money  was  deposited 
in  an  action  other  than  the  one  in  which  the  order  was 
granted,  nor  that  it  belonged  to  third  parties,  and  when 
these  facts  were  brought  to  its  attention,  it  clearly  bad 
the  right  to  vacate  the  erroneous  order. 

We  also  think  that  on  the  facts  in  this  case,  the  court 
below  had  the  power  to  order  the  defendant's  attorney  to 
restore  and  pay  over  the  money  to  its  clerk.  He  had 
received  it  in  his  capacity  as  attorney  in  an  action  in  that 
court,  and  was  giji^en  an  opportunity  to  show  that  he  had 
paid  over  the  money,  or  a  part  of  it,  to  his  client,  which 
he  failed  to  do ;  it  must,  therefore,  be  assumed  that  he 
retaine<l  the  whole  of  it  in  his  possession  at  the  time  the 
order  was  made.  The  mere  fact  that  •*  he  had  accounted 
for  it"  while  he  kept  it  in  his  pocket,  is  not  sufficient  in 
this  case.  The  order  under  which  he  obtained  it  was  ez 
parley  and  could  not  determine  the  title  to  it,  nor  in  any 
manner  affect  such  title,  and  in  this  respect  differs  from 
Langley  v.  Warner.  (3  N.  T.  327),  when  the  money  was 
collected  and  paid  over  under  an  execution  based  upon  a 
judgment  valid  at  the  time. 

In  the  Matter  of  Wilmerdings  v.  Fowler,  (55 
N.  Y.  641),  the  authority  of  the  court  to  grant  an  order 
similar  to  the  one  under  review  was  not  disputed,  but  it 
was  sent  back  to  the  special  term,  in  order  that  the  ap- 
pellant might  show  the  very  thing  the  court  below  in 
this  case  permitted  him  to  do,  but  which  he  failed  to 
show. 

The  order  appealed  from  directs  the  payment  of  the 
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money  into  court  ^^  to  the  end  that  such  application  may 
be  made  in  respect  thereto,  as  the  parties  interested 
may  be  advised.'*  Of  such  application  the  appellant 
should  have  notice,  and  then  all  his  rights,  if  any,  can 
be  fully  protected.  It  is  not  necessary  at  this  time  to 
pass  upon  any  of  them  further  than  we  have  already 
done. 

The  order  should  be  aflBirmed,  with  costs. 

Labbemobb,  p.  J.,  and  Allen,  J.,  concurred. 


In  re  EEUBEN  W.  HOWES,  Eesposjtdbnt. 
GEOEGE    W.  FOWLEE,  Appellant. 

Supreme  Oourt,  First  Department,  General 

Term,  January,  1886. 

§^  2200,  et  seq.,  2204,  2208. 

IHaeharge  from  imprisonment, — When  application  for  denied. 

Where  on  an  application  by  an  insolvent  debtor  imprisoned  under  an  ex- 
ecution for  liis  discharge  from  imprisonment,  it  appears  that  just  prior 
to  the  making  of  an  assignment  for  the  benefit  of  creditors  by  a  firm 
of  which  he  was  a  member,  he  permitted  his  wife  to  withdraw  all  the 
ready  money  of  the  firm  on  account  of  an  indebtedness  due  her  from 
the  firm,  and  bad  caused  the  transfer  of  an  indebtedness  of  $1>700  due 
the  firm  from  his  daughter  to  his  wife's  credit  balance  in  such  manner 
as  to  extinguish  the  debt,  and  that  the  day  of  the  assignment  he  col- 
lected $596.11  of  the  firm's  money,  and  appropriated  it  to  his  own  use. 
— Held,  that  the  judgment  debtor's  proceedings  had  not  been  just  and 
fair" ;  that  the  statement  in  his  affidavit  made  on  the  application  for 
discharge  that  he  had  not  in  any  manner  disposed  of  his  property 
with  a  view  to  the  future  benefit  of  himself  or  his  family,  or  with  an 
intent  to  in juie  or  defraud  any  of  his  creditors,  was  not  true,  and  that 
an  order  granting  the  application  should  be  reversed,  and  the  applica- 
tion denied. 

Jn  re  Brady  ^^8  Bun,  437)  followed. 

{Dedd^dy  January  8,  1886.) 

♦  See  In  re  Lowell,  8  N.  Y.  Civ.  Pro.  5  ;    In  re  Caamano,  8  Id.  29. 
Vol.  IX.— 2 
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Appeal  by  George  W.  Fowler,  a  judgment  creditor, 
from  an  order,  discharging  the  respondent,  Beuben  W. 
Howes,  from  imprisonment  under  an  execution. 

The  appellant  recovered  a  j  udgment  against  tlie  re- 
spondent and  his  two  former  partners  in  an  action  for  the 
conversion  of  $2,000  deposited  by  the  appellant  with 
said  firm.  Execution  was  issued  against  the  property  of 
such  judgment  debtors  and  returned  unsatisfied,  and 
thereafter  an  execution  against  the  person  of  this  respon- 
dent was  issued,  under  which  he  was  arrested.  The  re- 
spondent's two  partners  were  released  from  imprison- 
ment by  appellant-^the  one,  because,  as  the  appellant 
states,  he  "  considered  that  he  was  not  morally  culpable,'' 
and  the  other  "  upon  the  payment  of  a  nominal  sum  for 
reasons  similar,  but  not  so  satisfactory." 

The  respondent  made  an  application  at  special  term 
for  his  discharge  from  imprisonment  under  section  2200 
et  seq.  of  the  Code  of  GivU  Procedure^  which  was  grant- 
ed, and  this  appeal  wCs  taken  from  the  order  thereupon 
entered. 

Other  facts  are  stated  in  the  opinion. 

Albert  A.  Ahhott  {Abhott  Bros.,  attorneys)  for  judg- 
ment creditor,  appellant. 

The  debtor  cannot  have  his  discharge  if  his  proceed- 
ings are  not  "just  and  fair."  They  cannot  be  "just  and 
fair,"  if  the  affidavit  required  by  law  as  a  part  of  the 
proceedings  is  false  and  untrue.  Code  of  Civil  Proced- 
ure, %  2204 ;  In  re  Bi-ady  (69  N.  T.  215) ;  Gaul  v. 
Clark  (1  N.  Y.  WeeUy  Dig.  209) ;  In  re  Watson  (2  E. 
D.  Smith,  429)  ;  In  re  Andiiot  (2  Daltfy  28.) 

R.  H.  UndefhiUy  for  judgment  debtor,  respondent. 
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To  prevent  the  discbarge  ot  the  debtor,  one  of  tbree 
thmgA  must  be  shown  by  the  opposing  creditor: 

(1),  That  the  debtor  has  disposed  of  or  made  over 
property  for  **the  future  benefit ''  of  himself  or  his 
£a,mily  ...  It  has  been  held  that  "future^  in  the 
statute  means  a  time  after  the  presentation  of  the 
petition  by  the  debtor.    In  re  Brady,  69  N.   Y.  215. 

(2).  That  he  has  made  such  disposition  of  his  property 
**  with  intent  to  injure  or  defraud''  some  of  his  creditors. 
Admitting  for  the  sake  of  argument  that  some  of  the 
creditors  were  injured,  or  even  defrauded  in  law,  unless 
the  debtor  was  ^ware  of  the  character  of  the  act  and  knew 
it  to  be  illegal,  and  he  intended  to  deprive  the  opposing 
creditor  of  his  rights  to  share  in  the  sum  in  question,  it 
cannot  be  said  that  it  was  with  intent,  etc.,  which  is  ne- 
cessary to  prevent  the  discharge.  The  burden  of  proof 
in  this,  as  well  as  in  all  other  matters  urged  in  opposition 
to  the  discharge,  is  upon  the  creditor.  Matter  of  Benson 
10  Dah/y  166.  It  will  be  observed  that  it  is  not  every 
fraud  which  the  prisoner  may  have  committed  and  for 
which  he  has  been  arrested,  that  will  prevent  his  dis- 
charge under  this  statute.  The  Legislature  might  have 
so  provided,  but  they  did  not ;  they  have  confined  the 
prohibitory  act«  to  the  two  dispositions  of  property  above 
stated.  One  of  the  common  cases  of  fraud  is  that  of  ob- 
taining money  by  false  representations,  and  yet  this  does 
not  prevent  the  prisoner's  discharge  under  this  statute. 
Matter  of  Pearce,  29  Hun^  270.  Nor  does  the  conver- 
sion by  an  agent  to  his  own  use  of  money  received  in  a 
fiduciary  capacity  prevent  his  discharged  Suydam  v.  Belk- 
nap, 20  flttn,  87.  It  is  said  in  Develin  v.  Cooper,  84  N. 
T.  410,  418,  that  "  fraud  which  renders  the  discharge 
void,  is  one  done  in  the  proceedings  to  obtain  the  dis- 
charge, and  not  one  done  before  and  in  which  the  making 
of  the  debt  was  involved,"  or 
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(3).  That  his  proceediDgs  have  not  been  just  and  fair  ; 
or,  in  other  words,  the  affidavits  which  the  debtor  is  re- 
quired to  make  at  the  time  of  presenting  bis  petition  is 
not  true ;  the  proceedings  being  those  which  he  must  set 
forth  in  such  affidavit,  and  do  not  include  any  prior  trans- 
actions not  embraced  in  it.  In  re  of  Fowler,  8  Daly^  548 ; 
People  V.  White,  14  How.  Pr.  498,  502 ;  In  re  Brady,  8 
JSTicn,  437,  439. 

As  the  ground  for  the  arrest  cannot  be  the  ground  on 
which  the  court  can  ac^judge  the  proceedings  not*  just 
and  fair,  unless  such  ground  was  the  disposal  of  the  prop- 
erty with  intent  to  defraud  his  creditors  (People  v.  White, 
supra ;  Devlin  v.  Cooper,  supra)^  it  follows  that  no  other 
illegal  act  or  even  fraud  of  the  debtors,  which  he  is  not 
called  upon  by  his  affidavit  to  show,  was  not  done,  is 
sufficient  under  the  statute  to  prevent  his  discharge  .   .   . 

The  policy  and  the  spirit  of  the  insolvent  laws  are  to 
discharge  the  debtor  from  imprisonment  on  giving  up 
honest  all  his  property  to  his  creditors.  It  is  the  duty 
of  the  court  to  discharge  him,  however  dishonest  or 
improperly  his  conduct  may  have  been,  unless  it  brings 
him  within  the  prohibition  of  the  statute.  People  v. 
White,  supra ;  and  see  Suydam  v.  Belknap,  20  Hun^ 
87. 

Davis,  P.  J. — The  petitioner  was  a  member  of  the 
firm  of  Howes  &  Co.  On  the  3d  day  of  March,  1884, 
that  firm  was  largely  insolvent  and  made  an  assignment 
for  the  benefit  of  its  creditors.  On  the  morning  of  the 
same  day,  and  a  little  while  before  the  assignment  was 
made,  one  Albert  A.  Drake  owed  the  firm  the  sum  of 
$596.11,-  and  the  petitioner,  with  the  design  to  get  pos- 
session of  that  money,  with  the  intention  of  using  it  for 
his  own  purposes  and  his  family  expenses,  called  on  Drake 
and  received  and  collected  his  check  for  that  sum,  putting 
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it  into  his  own  i>ocket.    He  was  at  that  moment  a  very 
heavy  debtor  to  the  firm. 

He  delivered  none  of  the  money  ooUec^  to  the  as- 
fiignee^  and,  soon  after,  verified  an  inventory  of  the  firm 
assets,  making  no  reference  to  the  cash  which  he  bad  on 
that  morning  collected  from  Drake  and  kept  for  his  own 
personal  use.  There  was  a  conflict  in  the  affidavits  as  to 
whether  the  money  was  received  before  or  after  the  as- 
signment. 

But  probably  it  was  just  prior,  as  above  stated.  But 
that  does  not  seem  to  be  material,  as  the  petitioner  had 
authority  to  collect  the  same  for  the  firm  and  had  the 
money  in  his  pocket  when  he  executed  the  assignment. 

The  Oode,  section  2204,  requires  that  a  debtor  who 
makes  application  for  discharge  from  imprisonment  under 
its  provisions  shall,  among  other  things,  make  oath  as  fol- 
lows :  "  That  I  have  not,  at  any  time  or  in  any  manner 
whatsoever,  disposed  of  or  made  over  any  part  of  my 
property,  not  exempt  by  express  provision  of  the  law  fi:om 
levy  and  sale  by  virtue  of  an  execution,  for  the  future 
benefit  of  myself  or  my  family,  or  disposed  of  or  made 
over  any  part  of  my  property,  with  intent  to  injure  or  de- 
fraud my  creditors." 

It  was  not  pretended  that  the  $596.ri.  received  fi:om 
Drake  was  exempt  from  execution,  and  the  transaction 
bears  no  other  construction  than  that  the  petitioner,  in 
obtaining  the  money  and  applying  it  to  his  own  use,  in- 
tended to  withhold  and  conceal  property  of  the  firm  which 
should  have  been  delivered  under  the  assignment.  This 
transaction  is  materially  colored  also  by  the  conduct  of  the 
petitioner  just  before  the  making  of  the  assignment  in 
respect  to  the  heavy  indebtedness  of  the  firm  to  his  wife. 
He  was  himself  the  largest  debtor,  and  she  was  permitted 
to  withdraw  all  the  ready  cash  of  the  firm  upon  the  brink 
of  its  failure,  and  by  the  direction  of  the  petitioner  an  al- 
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teratiou  was  made  iu  the  books  of  the  firm  just  before  its 
feilure,  which  transferred  an  indebtedness  of  1 1,700  by  his 
daughter  to  the  firm  to  his  wife's  oredit  balance  in  such 
manner  as  to  extinguish  the  debt.  These  things  of  them- 
selves were  not  sufficient  to  prevent  the  petitioner's  dis- 
charge, but  they  may  certainly  be  considered  in  connec- 
tion with  the  transaction  in  relation  to  the  $596.11,  re- 
ceived from  Drake  and  kept  by  the  petitioner,  as  showing 
his  intent  in  the  transaction. 

In  the  Matter  of  Brady  (8  Jffwn,  437),  this  Court  held 
that  it  is  enough  to  defeat  the  discharge  to  show  that  the 
petitioner  had  disposed  of  some  of  his  property,  with  in- 
tent to  defraud  his  creditors,  of  whom  the  opposing  cred- 
itor was  one.  It  appears  in  this  case  that  the  opposing 
creditor  was  at  the  time  of  the  assignment  a  creditor  ot 
the  firm  by  reason  of  a  conversion  of  his  property,  for 
which  the  defendant  obtained  a  j  udgment,  and  upon 
which  execution  was  issued  against  the  body  of  the  pe- 
titioner. The  Court  of  Appeals  confirmed  that  con- 
struction of  the  statute  (Matter  of  Brady,  69  N.  Y. 
215). 

We  think,  therefore,  that  the  proceedings  of  the  pe- 
titioner were  shown,  within  the  meaning  of  the  statute, 
not  to  have  been  j  ust  and  fair,  and  that  the  statement  in 
the  affidavit  that  he  had  not  at  any  time  or  in  any  man- 
ner disposed  of  his  property  with  a  view  to  the  future 
benefit  of  himself  or  his  family,  or  with  an  intent  to  in- 
jure and  defraud  any  of  his  creditors,  was  not  true. 

The  order  should  be  reversed  and  an  order  made  de- 
nying the  discharge  of  the  petitioner,  with  $10  costs  ot 
the  appeal  and  disbursements.  r 

Bkady  and  Daniels,  JJ.,  concur. 
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SOEIA,  BESP0NDB3srT,  v.  DAVIDSON,  as  Shbripf, 

ETC.,  Appellant. 

Sttpebiob   Court   op  the   City   op   New   Tokk; 
General  Term,  January,  1886. 

.-  §^  1186, 1187, 1189,  1730. 

Verdut — Chneral,  in  aeUan  of  repUoin-^  What  determined  by — Form  of 

Judgment, 

In  an  action  to  recover  a  chattel  the  jxuy  may  render  a  general  yerdict. 

A  general  yerdict  settles  in  fayor  of  the  prey  ailing  party  eyery  qaestion  of 
fact 

Where  in  an  action  to  recover  a  chattel  one  of  the  questions  in  dispute 
was  as  to  the  quantity  of  goods  taken  by  the  defendant,  and  the  verdict 
of  the  jury  was  as  follows :  ^'  The  jury  say  they  find  a  verdict  for  the 
plaintiff,  and  assess  the  value  of  the  goods  when  taken,  at  the  sum  of 
$3,090,  and  the  depreciation  of  the  goods  since  taken,  at  the  sum  of 
$660.50, — ffddf  that  the  verdict  was  general ;  that  the  finding  of  the 
jury  in  the  plaintiff's  favor  for  the  goods  taken  must  be  construed  to 
be  the  quantity  claimed  by  the  plaintiff,  and  the  value  assessed  upon 
that  basis ;  that  if  there  was  any  doubt  upon  the  subject  a  point  should 
have  been  made  when  the  yerdict  was  received,  and  when  it  was  not 
too  late  to  have  it  corrected. 

In  such  a  case  it  is  no  objection  to  the  judgment  that  it  is  in  the  alter- 
native, t.  e.,  that  in  the  event  the  goods  cannot  be  recovered  and  de- 
livered, that  the  plaintiff  recover  his  damages. 

(Bedded  Januarp  2Sth,  1886.) 

Appeal  by  defendant  from  order  denying  motion  to 
set  aside  judgment,  or  to  direct  the  clerk  of  the  court 
to  correct  the  same  and  make  it  conform  to  the  verdict 
of  the  jury. 

The  action  was  brought  to  recover  the  possession  of 
66,400  cigars  and  $500  in  money  alleged  to  have  been 
wrongfully  taken  from  the  plaintiff  by  the  defendant. 


"*1 
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On  the  trial  the  court  ruled  that  the  $500  could  not  be 
recovered  in  this  action,  and  that  part  of  plaintiS's  claim 
was  therefore  abandoned.  There  was  also  a  contest  as 
to  the  quantity  of  cigars  taken  by  the  defendant,  he  as- 
serting that  he  took  but  44,300.  The  verdict  of  the 
jury  was  rendered  verbally,  and  the  entry  thereof  in  the 
minutes  was  as  foltows : 

"  The  court  charged  the  jury,  who  say  they  find  a 
verdict  for  plaintift,  and  assess  the  value  of  the  goods 
when  taken,  at  the  sum  of  $3,090,  and  the  depreciation 
of  the  goods  since  taken,  at  the  sum  of  $650.50." 

On  this  verdict  a  judgment  was  entered  which, 
omitting  title  and  signature,  reads  as  follows : 

"  This  action  having  come  to  be  tried  in  its  regular  order 
before  his  Honor,  John  Sedgwick,  Chief  Judge  of  this 
court,  and  a  jury,  the  IGth  day  of  December,  1884,  and 
continued  to  and  including  the  18th  day  of  December, 
1884,  and  the  verdict  of  the  jury  having  been  entered 
therein,  whereby  they  found  for  the  plaintiflF  and  assessed 
the  value  of  the  property  described  in  the  complaint, 
exclusive  of  the  $500  in  money,  therein  raentjoned,  at 
the  time  of  the  taking  thereof  by  defendant,  to  be 
$3,090.00,  and  also  found  that  the  said  property  had 
depreciated  in  value  since  it  was  taken  by  defendant, 
the  amount  of  $650.50,  and  the  costs  having  been 
adjusted  by  the  clerk  on  notice  at  $275.78, 

"  Now,  on  motion  of  Henry  L.  Vilas,  attorney  for  the 
plaintiff,  it  is  hereby  adjudged  that  the  plaintiff  Oayetano 
Soria  recover  possession  of  all  the  personal  i)roperty 
described  in  the  complaint,  except  said  five  hundred  dol- 
larsin  money,  and  also  the  sum  of  $650.50  damages  for  the 
detention  thereof,  or  in  case  a  return  and  delivery  thereof 
can  not  be  had,  then  that  said  plaintiff  recover  of  the  said 
defendant  the  sum  of  $3,090.00,  the  value  of  the  said 
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property  at  the  time  of  the  taking  of  the  said  property, 
and  also  the  sum  of  $275.79  for  his  costs  and  disburse- 
ments of  this  action." 

W.  Bourke  Cockran^  for  defendant-appellant. 

Section  1189  of  the  Code  of  Civil  Procedure  provides 
that  the  clerk  must  make  an  entry  in  his  minutes  of  the 
verdict,  and  must,  on  the  application  of  the  successful 
party,  "enter  judgment  in  conformity  to  the  verdict, 
unless  a  different  direction  is  given  by  the  court,  or  it  is 
otherwise  specially  prescribed  by  law."  No  directions 
were  given  in  this  case,  by  the  court,  and  there  is  no  pro- 
vision of  law  which  prescribes  ,that  the  judgment  shall 
be  entered  otherwise  than  in  conformity  to  the  verdict. 
•  .  .  .  The  jury  did  not  find  that  the  plaintiff  was 
entitled  to  the  property  described  in  the  complaint ;  in 
fact,  there  is  no  mention  whatever  in  the  verdict  of  the 
property  described  in  the  complaint.  There  is  no  finding 
to  sustain  that  portion  of  the  judgment,  which  directs 
that  the  plaintiff  recover  possession  of  all  the  personal 
property  described  in  the  complaint,  except   $500  in 

money There  is  no  finding  to  sustain  that 

portion  of  the  judgment,  which  directs  that  in  case  a 
return  and  delivery  cannot  be  had,  then  that  said  plaintiff 
recover  of  said  defendant  the  sum  of  $3,090.00,  the 
value  of  said  property  at  the  time  of  taking.  •  .  .  i 
The  verdict  was  an  indefinite,  improper  and  erroneous 
one,  and  the  plaintiff's  attorney  should  have  requested 
the  court  to  send  the  jury  back  to  correct  it,  had  he 
desired  to  have  it  in  such  a  form  that  a  proper  and  legal 
judgment  could  have  been  entered  upon  it.  A  verdict  is 
of  no  force  until  received,  and  the  court,  on  the  appli- 
cation of  the  plaintiff  ?s  attorney,  could  have  sent  the 
jury  back  to  reconsider  their  verdict  before  receiving  and 
recording  it,  where  it  was  clearly  apparent  that  the  ver- 
dict was  a  mistaken  or  an  improper  one.    Hegeman  v. 
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Oantrell,  40  N.  T.  Supr.  (8  J.  &  8.),  273.  But  after 
the  verdict  was  received  and  recorded^  and  the  jury  dis- 
charged, no  power  existed  in  the  court  to  change  it. 
....  The  unwarranted  act  of  the  plaintilf's  attor- 
ney in  turning  what  should  have  been  an  absolute  judg- 
ment into  an  alternate  one,  will  have  the  eftect,  unless 
coiTected  by  this  court,  of  most  seriously  prejudicing  the 
defendant's  appeal.  Had  the  judgment  been  entered  as 
the  verdict  was  received,  in  an  absolute  form,  it  would 
have  been  reversed  on  appeal.    Dwightr.  Enos,  9  N.  T., 

470;  McLean    v.  Cole,  13  Hun,  ;iOO The 

contention  of  tbe  plaintiff's  counsel,  that  this  is  a  general 
verdict,  is  manifestly  without  foundation. 

Jacob  Fromme  {H.  L.  YUaSy  attorney),  for  plaintiff- 
respondent. 

The  verdict  was  the  ordinary  one  in  action  to  recover 
a  chattel  {Code  of  Cinil  Procedure,  %%  1 186,  1187.)  It 
was  a  general  verdict.  The  jury  find  "  a  verdict  for  the 
plaintiff  and  assess  the  value  of  the  goods,  when  taken, 
at  the  sum  of  $3,090.00,  and  the  depreciation  of  the  goods 
since  taken,  at  the  sum  of  $650.50.  This  was  in  ac- 
cordance with  the  settled  law  and  practice.  Young  v. 
Willet,8  Bosw;.  486;  Phillip  v.  MeMlle,  10  Hun,  211. 
This  showed  that  the  jury  found  in  favor  of  the  plaintiff 
for  all  the  goods.  A  general  verdict  settles  in  fiivor  of 
the  prevailing  party  every  litigated  question  of  fact. 
Ehodes  v.  Bunts,  21  Wend.  19  ;  Wolfe  v.  Godhue  Fh^ 
Ins.  Co.,  43  Barb.  400 ;  Murphy  v.  Lippe,  35  N.  T. 
8upr.Z{J.&S),Si2. 

By  the  Court  (Fbbbdman  xsro  Vak  Vobst,  JJ.) — 
The  verdict  was  recovered  in  an  action  for  the 
claim  and  delivery  of  personal  property.  It  was 
general,  and  in  these  words:  "The  jury  say  they  find 
a  verdict  for  the  plaintiff,  and  assess  the  value  of  the 
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goods  when  taken  at  the  sum  of  $3,090,  the  depreciation 
of  the  goods  since  taken,  at  the  sum  of  $650.50." 

1^0  objection  was  made  at  the  time  by  either  party  to 
the  form  of  the  verdict. 

Complaint  is  now,  however,  made  on  behalf  of  the  de- 
fendant as  to  the  form  of  the  judgment  entered  up.  It 
recites  that  the  jury  find  for  the  plaintiff  that  he  is  en- 
titled to  the  property  described  in  theNsomplaint.  The 
finding,  as  already  stated,  is  general,  and  such  Bnding  is  al- 
lowed in  an  action  of  this  character  {Code  of  Civil  Pro- 
cedure,  §  1187).  The  verdict  has  none  of  the  qualities  of 
a  special  verdict.  It  is,  in  form,  correct.  Young  v. 
Willet,  8  Bosw.  486 ;  Philips  v.  Melville,  10  Hun^ 
211. 

A  general  verdict  settles  in  &vor  of  the  prevailing 
party  every  question  of  fact.  The  question  as  to  the 
quantity  of  goods  taken  by  the  defendant  was  in  dispute. 
The  plaintiff  offered  evidence  showing  that  the  complaint 
truly  stated  the  amount.  The  defendant  oftered  evidence 
to  the  contrary.  The  finding  of  the  jury  in  the  plaintiff's 
favor  for  the  goods  taken  must  be  construed  to  be  the 
quantity  claimed  by  the  plaintiff  and  the  value  assessed 
upon  that  basis. 

If  thgre  was  any  doubt  upon  the  subject,  a  point  should 
have  been  made  when  the  verdict  was  received,  and 
when  it  was  not  too  late  to  have  it  corrected.  Every 
presumption  is  in  fiiivor  of  the  regularity  of  the  verdict, 
and  that  it  found  in  the  plaintiff^s  favor  the  amount  of 
goods  claimed  by  him,  as  well  as  its  value.  It  is  no  ob- 
jection to  the  judgment  that  it  is  in  the  alternative— that 
is,  that  in  the  event  the  goods  cannot  be  recovered  and 
delivered,  that  the  plaintiff  recover  his  damages  {Code  of 
Civil  Procedure^  ^  1730.) 

The  order  appealed  from  is  affirmed,  with  costs  and 
disbursements. 
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WEEKS,  AS  Executor  asd  Tbustbb,  etc,,  of 
JACOB  WEEKS,  Deceased,  Sespoitdent,  v. 
OOBNWELL,  AS  Executob,  etc.,  et  al.  Im- 
pleaded, ETC.,  Appellants. 

• 

SuPBBMB  Court,  First  Department,  General 

Term,  January,  1886. 

^^  484,  488. 

ParUes^-^Wka  may  be  made^io  acUan  in  eqtti^. — Joinder  of  eauses  &f 
action. — Accounting  of  exoeutor  and  trustee. 

Where  a  complaint  contained  twenty-one  sub-diyiflions,  and  the 
second  division  commenced  with  the  words,  "  For  a  second  cause  of 
action  the  plaintiff  avers,  sets  forth  and  alleges  as  follows,"  and  each 
of  the  other  divisions,  except  the  first  and  eighteenth,  were  preceded 
in  the  same  manner,  bat  with  the  appropriate  change  in  the  number, — 
Heldf  that  a  presumption  arose  out  of  the  manner  in  which  the  differ- 
ent sub-divisions  of  the  complaint  had  been  inserted  in  it,  that  it  was 
intended  that  the  allegations  contained  in  each  sub-division  should 
form  a  separate  and  distinct  cause  of  action,  [^]  but  that  this  would 
not  be  conclusive  agidnst  the  plaintiff,  if  the  complaint  could  be  con- 
strued to  contain  but  one  cause  of  action  [']. 

Although  all  persons  in  any  way  interested  may  very  well  be  made 
parties  to  an  action  in  equity,  even  though  their  interest  be*  entirely 
remote  or  contingent,  and  the  law  favors  an  action  in  that  form  [*], 
and  for  the  purpose  of  settling  disputed  controversies  or  rights,  per- 
mits them  to  be  included  in  one  litigation  where  they  arise  out  of  the 
same  subject-matter  ['],  the  interest  to  the  protected,  or  to  be  as- 
sailed in  the  action  should  be  a  common  one,  and  the  plaintiffs  identi- 
fied in  interest  in  maintaining  the  action  and  obtaining  the  relief  it 
may  be  its  object  to  secure  [«],  and  a  court  of  equity 
will  not  generally  take  cognizance  of  distinct  and  separate  claiins  of 
different  persons  in  one  suit  though  standing  in  the  same  relative  situ- 
ation [*]. 

Berkley  v.  Presgrave  (1  Bast  lEng.  K,  A]  220,  approved  [»J. 

Where  trusts  were  created  by  a  will,  in  favor  of  a  large  number  of  dif- 
ferent individuals,  by  giving  to  the  executors  thereof  certain  real 
property,  .ior  the  benefit  separately  of  each  one  of  the  oestuie  que 


\ 
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trusts  or  beneficiaries,  tha  property  devoted  to  the  creation  of  each 
tmst  being  separate  and  distinct  from  all  the  others,  and  in  each  in- 
stance the  executors  were  directed  to  collect  the  rents,  etc.,  thereof 
during  the  life  of  the  respective  beneficiaries,  and,  after  pa3ruig  for  all 
repairs,  etc. ,  to  pay  the  remainder  as  and  when  collected,  to  the  bene- 
ficiary, and  each  of  the  trusts  were  to  continue  during  the  lifetime  of 
the  beneficiaries  and  no  longer,  and  at  his  or  her  death  the  property 
devoted  to  each  trust  was  devised  in  fee  to  the  persons  designated  in 
the  concludiug  x>aragraph  of  each  division  of  1  he  will  creatine;  a  trust, 
and  each  of  the  trusts  were  to  be  administered  separately, — HM^  that 
each  trust  was  as  separate  and  distinct  as  though  it  had  been  created 
by  a  different  instrument  from  that  creating  each  of  the  others,  [*,^] 
that  the  executors,  accordingly,  were  bound  to  account  to  the  benefici- 
ary in  each  trust  for  its  administration,  and  were  under  no  obligation  or 
duty  to  account  to  either  of  the  other  beneficiaries  in  trust,  or  to  either 
of  the  persons  entitled  to  the  trust  property  in  remainder  ;  [^,*]  that 
the  executors  could  not  join  in  one  complaint  several  causes  of  action 
for  an  accounting  and  settlement  of  the  different  trusts;  [^,^°,^^]  that 
the  causes  of  action  were  obnoxious  to  the  objection  that  they  did  not 
affect  all  the  parties  to  the  action,  but  each  cause  of  action  affected 
only  the  particular  beneficiary  and  remaindermen  named  in  it.  [^^,^^3 

In  such  a  case. — Held,  that  allegations  showing  that  the  several  trusts  had 
been  executed  by  the  executors,  and  allegations  setting  out  a  cause  of  * 
action  relating  to  the  residuary  estate,  including  no  part  devoted  to  the 
trusts,  and  allegations  setting  up  a  cause  of  action  relating  to  the  dis- 
position*  of  property  bequeathed  to  the  widow,  and  not  entering  into 
the  trust,  and  in  the  determination  of  which  neither  of  the  benefici- 
aries in  either  trusts  was  at  all  directly  interested,  in  no  way  relieved 
the  complaint  from  the  objection  that  it  improperly  joined  distinct 
causes  of  action  ;  [^  *]  that  as  to  this  second  cause  of  action  the  fact 
that  the  cestuis  que  trusts  and  remaindermen  in  the  several  trusts 
might  be  interested,  if  the  personal  estate  proved  to  be  deficient, 
and  the  real  estate  should  be  liable  to  discharge  other  obligations  ex- 
isting against  the  estate,  would  not  malse  them  proper  parties  to  an  ac- 
tion thereon  in  the  absence  of  an  averment  of  a  prospective  deficiency 
in  the  personal  estate  to  meet  such  obligations.  [^'] 

Where  in  such  a  case  the  will  provided  that  the  executors  should  re- 
ceive *'  the  sum  of  $1,200  annually  in  lieu  of  all  other  commissions  or 
compensation  allowed  by  law,"  and  the  plaintiff  claimed  that  he  should 
be  compensated  by  commissions  or  otherwise  more  liberally  than  this 
provision  of  the  will  directed, — Heldf  that  if  he  should  prove  to  be 
right  in  this  demand,  his  compensation  may  be  derived  from  the  per- 
sonal estate,  which  would  be  the  primary  source  of  its  payment,  ex- 
cept what  he  may  be  further  entitled  to  for  the  administration  of  the 
respective  trusts  created  by  the  will,  and  that  for  those  services  he 
should  have  retained  his  compensation  out  of  the  rents  and  profits  col- 
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lected  by  him  ;  [^«]  thai  m  he  had  not  done  that,  hia  oompenaation  far 
each  tniat  moat  be  limited  to  the  obligation  of  the  benoftciaiy  or  his  or 
her  peraonal  repreaenUtive  or  next  of  kin  ;  [^«]  tliat  sach  oompenaa- 
tion should  be  apportioned  and  graded  by  the  aerrices  required  in,  and 
bestowed  npon  the  management  of  each  of  the  tnista  separatelj  from 
the  others  ;  [^*,^*]  that  so  far  aa  the  executor  might  be  able  to  main- 
tain his  claim  for  compensation  or  commissions  for  the  general  man- 
agement of  the  estate,  the  beneflciariea  in  the  trusts  would  without 
doubt  be  interest,  but  that  that  interest  and  the  settlement  of  accounta 
relating  to  it  formed  a  cause  of  action  by  itself,  not  entitled,  under  the 
provisions  of  the  Code  of  Ciyil  Procedure,  to  be  united  in  the  same 
complaint  with  a  cause  of  action  for  the  settlement  of  the  executor^ 
accouats  in  the  administration  of  either  of  the  trusts. [^^] 
(Decided  Mareh  5.  1886.) 

Two  appeals  from  jadgoDtents,  overraling  demoirers 
to  the  plaintiffs  complaint. 

The  opinion  states  sufficient  facts. 

Flamen  B.  Candler  {Van  Winkle^  Candler  &  Jay, 

attorneys),  for  Jacob  Weeks,  Oornwell  and  nine  others, 
defendants-appellants. 

Ahner  C.  Thomas,  for  Georgiana  Wood,  and  Maud 
Irene  Wood,  defendants-appellants. 

A.  H.  Staiber  (Van  Schaick,  OiOender  &  StoibeTj 
attorneys),  for  plaintift-respondent. 

Daniels,  J. — ^Tbe  plaintiff,  as  one  of  the  executors  of 
the  estate  of  Jacob  Weeks,  commenced  this  action  to 
settle  his  accounts  as  executor,  and  to  obtain  the  deter- 
mination of  the  court  upon  certain  portions  of  the  will 
drawn  in  question  by  him,  and  its  judgment  as  to  his 
compensation  as  executor  and  trustee  of  the  estate.  Ten 
of  the  defendants  joined  in  the  demurrer  to  ten  different 
sub-divisions  of  the  complaint  in  form  setting  forth  sepa- 
rate causes  of  action.  These  divisions  extend  from  the 
fifth  to  the  fourteenth  alleged  causes  of  action,  both 
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inclusive.  The  other  two  appealing  defendants  by  their 
demurrer,  demurred  to  each  division  of  the  complaint, 
being  twenty-one  in  number.  The  objections  taken  by 
the  ten  demurring  defendants  to  each  of  such  divisions 
of  the  complaint  were  the  same,  and  they  are  that  neither 
of  the  divisions  demurred  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  either  of  these  defend- 
ants, and  that  such  causes  of  action  are  each  improperly 
united  with  other  causes  of  action  in  the  complaint,  inas- 
much as  neither  affects  the  rights  of  all  the  parties  to  .the 
action,  or  either  or  any  of  the  ten  defendants  demurring, 
but  affects  the  rights  of  the  persons,  only,  mentioned  in  the 
respective  causes  of  action.  The  demurrer  of  the  other 
two  defendants  is  not  unlike  that  interposed  by  the  ten 
defendants,  except  that  it  includes  all  the  divisions  of 

the  complaint. 
[1]    A  presumption  arises  out  of  the  manner  in  which 

the  different  divisions  of  the  complaint  have  been 

inserted  in  it,  that  it  was  intended  that  the  alle- 
gations contained  in  each  division  should  form  a  dis- 
tinct and  separate  cause  of  action.  For  with  the  exception 
of  the  first  and  eighteenth,  each  of  the  divisions  of  the  com- 
plaint is  introduced  with  the  statement  of  it  as  another 
cause  of  action.  The  second  division  of  the  complaint  com- 
mences with  the  words: "  For  a  second  cause  of  action  the 
plaintiff  avers,  sets  forth  and  alleges  as  follows,"  and  each 

of  the  others  which  have  been  mentioned  are  preceded 
[']  in  the  same  manner,  but  with  the  appropriate  change 

in  the  number.  This,  however,  would  not  be  conclu- 
sive against  the  plaintiff  if  the  complaint  could  be  so  con- 
strued as  still  to  contain  but  one  cause  of  action  (Hillman 
r.  Hillman,  l^How.  Pr.j  456).  For  if  it  contained  but  one 
cause  of  action,  and  that  was,  as  the  complaint  was  de- 
signed to  be,  in  equity,  then  all  persons  in  any  way 
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[»]  interested  might  very  well  be  made  parties  to  the 

action,  even  thongh  their  interests  might  be  entirely 
remote  or  oontingent  For  the  law  favors  an  action  in 
that  form.  For  the  purpose  of  settling  disputed  contro- 
versies or  rights,  it  permits  them  to  be  included  in  one 
litigation,  where  they  arise  out  of  the  same  subject  mat- 
ter. This  subject  was  elaborately  considered  in  Brinker- 
hoff  V.  Brown,  (6  Johns.  Gh.y  139),  where  the  authorities 
were  discussed  and  cited,  and  it  was  there  determined  that 
where  there  was  a  common  interest  to  be  maintained  in 
equity,  either  in  fe,vor  of  the  plaintifts  or  against  the 
defendants,  all  persons  in  any  manner  connected  with 
that  interest  could  regularly  be  brought  before  the  court, 
for  its  determination,  and  the  same  rule  has  been  gen- 
erally stated  in  section  539  of  Stortfs  Equity  Pleadings^ 
and  also  in  Garner  v.  Thorn,  56  Row.  Pr.  452.   But  this 

rule  requires  that  the  interest  to  be  protected,  or  to 
[^]  be  assailed,  in  the  action,  shall  be  a  common  one, 

and  that  the  plaintifts  are  identified  in  interest  in 
maintaining  the  action  and  obtaining  the  relief  it  may  be 
its  object  to  secure.  But  at  the  same  time  it  has  been 
held,  and  reasonably  and  properly  so,  that  a  court  of 
equity  will  not  generally  "take  cognizance  of  dis- 
tinct and  separate  claims  of  different  persons  in  one  suit 

though  standing  in  the  same  relative  situation." 
[«]   Berkley  v.  Presgrave,  1  East  (Eng.  K.  B.)  220, 226-7. 

There  must  be  a  common  interest  centering  in  the 
point  in  issue.  Ward  v.  Duke,  ete.,  2  AmstrutheTj 
{Eng.  Excr.)  459,  477;  Eaynor  v.  Julian,  2  Dickens^ 
{Eng.  Chy.)y  677.  This  rule  has  been  further  stated  to 
be  that  "  a  party  cannot  be  brought  as  a  defendant 
upon  a  record  with  a  large  portion  of  which,  and  of  the 
case  made  by  which,  he  has  no  connection  whatever. 
{Story^s  Equity  PleadingSj  ^  530.)  And  these  authorities 
and  the  rule  which  they  support  do  not  seem  to  promote 
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tbe  maintenanoe  of  the  plaintiffs  action  in  the  manner  in 
which  it  has  been  disclosed  and  set  forth  in  the  com- 
plaint. 

By  the  testator^s  will  he  created  trusts  in  favor  of  a 
large  number  of  different  individuals.  Each  of  these 
trusts  were  declared  in  the  same  form,  and  that  was 
done  by  giving  to  the  executors  certain  lots,  or  parcels  of 
ground,  for  the  benefit  separately  of  each  one  of  the 
cestuis  que  trusts,  or  beneficiaries.  The  property  devoted 
to  the  creation  of  each  of  these  trusts  was  separate  and 
distinct  from  all  the  others.  In  this  manner  the  testator 
divided  and  disposed  of  that  part  of  his  estate  intended 
to  be  devised  in  trust  for  the  benefit  of  these  beneficiaries. 
And  in  each  instance  the  direction  given  to  the  executors 
was  the  same,  and  that  was  to  collect  the  rents,  profits 
and  income  thereof  during  the  life  of  the  respective  bene- 
ficiaries, ^^  and  after  expending  therefrom  such  amounts 
as  they  may  deem  necessary  to  keep  all  said  premises  in 
good  order  and  repair,  and  properly  insured  against  loss 
and  damage  by  fire,  to  pay  the  remainder  of  such  rents, 
as  and  when  collected,  to"  the  beneficiary.  Each  of 
these  trusts  was  to  continue  during  the  life  of  the  bene- 
ficiary, and  no  longer.  At  his,  or  her,  decease  the  prop- 
erty devoted  to  each  trust  was  devised  in  fee  to  the  per- 
sons named,  or  designated  in  the  concluding  paragraphs 
of  the  will,  added  to  the  creation  of  each  particular 
trust.  In  the  administration  of  these  trusts  the  execu- 
tors of  the  estate,  of  whom  the  plain tiflF  was  the  active 
one,  were  require(J  to  proceed  separately  for  each  one  of 
the  trusts.  They  were  to  collect  the  rents  and  profits  of 
the  property  devoted  to  ea<jh  trust  for  the  benefit  of  its 
own  beneficiary.  And  out  of  that,  after  defraying  the 
necessary  expenditures  to  keep  the  property  o.f  each  trust 
in  good  order  and  repair  and  properly  insured,  the  residue 
was  made  payable  to  the  beneficiary. 

Vol.  IX.— 8 
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Tbis  was  not  changed  by  either  of  the  other  directions 
contained  in  the  will,  for  what  the  executors  were  au- 
thorized and  empowered  to  do  in  their  management  to 
the  different  trusts,-  was  still  separately  and  divisibly  di- 
rected. By  the  twenty-seventh  paragraph  of  the  will 
they  were  authorized  to  rebuild  the  buildings  upon  any 
of  the  lots  of  ground  conveyed  to  them  in  trust,  when  the 
building  should  be  partially  injured,  or  wholly  destroyed, 
by  fire.  And  to  do  that  they  were  invested  with  the 
power  to  mortgage  the  i>arcel  or  parcels  of  lands  upon 
which  the  buildings  should  be  situated,  which  was  made 
a  charge  upon  such  parcels.  By  the  twenty-eighth 
paragraph  of  the  will  they  were  also  authorized  to 
erect  buildings  upon  any  of  the  vacant  lots  convey- 
ed to  them  in  trust,  upon  the  request  in  writing 
of  the  person  or  persons,  or  a  majority  of  them, 
entitled  to  take  under  the  provisions  of  the  trust  so 
created,  and  to  raise  money  by  way  of  mortgage  upon 
the  parcel  or  parcels  of  land  upon  which  the  buildings 
were  to  be  placed,  which  were  charged  upon  such  par- 
cels of  land  respectively.  And  by  the  thirty-first  para- 
graph of  the  will  the  executors  were  directed  to  pay  all 
annual  taxes  and  all  assessments  upon  the  property  devis- 
ed to  them  in  trust  out  of  the  income  thereof  respective- 
ly. They  were  also,  by  the  thirtieth  paragraph  of  the 
will,  directed  generally  in  the  first  instance  to  pay  all 
taxes,  assessments,  mortgages  or  incumbrances  against 
the  testator's  property  at  the  time  of  his  decease.  These 
du-ections  contained  in  the  will,  for  building,  repairing 
and  rebuilding,  and  the  payment  of  annual  taxes  and  all 
assessments,  promote  and  preserve  the  general  scheme 
of  the  will,  by  which  each  of  the  trusts  was  made  separ- 
ate and  divisible  firom  all  the  others,  and  created  by  the 
devise  of  different  parcels  of  property.  For  whatever 
was  to  be  done,  either  by  way  of  repairs  or  insurance,  or 
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building  or  rebuilding,  or  by  the  paj^ment  of  taxes  or  as- 
sessments, the  property  itself  which  should  be  improved, 
or  for  which  the  taxes  and  assessments  should  be  paid, 
was  made  to  bear  the  burden  alone.  It  could  in  no  event  be 
imposed  upon  other  or  different  property  mentioned  in 

other  portions  of  the  will.  Each  trust  was  as  sep- 
[«]   arate  and  distinct  as  though  it  had  been  created  by 

a  different  instrument  from  that  creating  each  of  the 
others.  And  the  duties,  power  and.authority  of  the  ex- 
ecutors was  equally  as  distinct  and  separate  in  the  ad- 
ministration of  each  one  of  these  trusts.  Neither  in  any 
manner  ran  into,  or  was  intermingled  with  the  other,  and 
from  the  time  the  executors  commenced  their  adminis- 
tration their  obligations  were  to  the  respective  benefi- 
ciaries of  each  trust  as  distinct  and  separate,  individually, 

and  not  to  the  beneficiaries  jointly.  The  executors, 
l^]  accordingly,  were  bound  to  account  to  the  beneficiary 

in  each  trust  for  its  administration,  and  as  to  such 
trust  they  were  under  no  obligation  or  duty  to  account 
to  either  of  the  other  beneficiaries  in  trust,  or  to  either 
of  the  persons  entitled  to  the  trust  property  in  remainder. 
It  is  true  that  these  trusts  were  all  created  by  the  testa- 
tor's will,  but  as  they  were  separate  and  distinct,  and 

declared  and  intended  so  to  be,  there  was  no  joint 
f  ®]  or  common  interest  in  the  beneficiaries,  or  arising 

out  of  their  administration,  which  would  authoiize 
the  executors  in  the  settlement  of  their  accounts  to  bring 

these  different  trusts  into  the  same  suit.  For  the 
[*]   accounting  and  settlement  must  be  perfectly  distinct 

and  divisible  as  to  each.  That  was  a  separatee  cause 
of  action  affecting  an  entirely  different  party  from  that 
to  be  affected  upon  the  settlement  of  each  of  the  others, 
^ud  they  could  not  regularly  be  brought  into  and  made  a 

part  of  the  same  complaint.  They  were  separate 
£*  *]  causes  of  action  as  the  plaintiff  correctly  alleged 
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them  to  be  in  the  complaint,  and  they  were  not  al* 
lowed  to  be  joined  in  the  same  complaint  under  section 
484  of  the  Code  of  Civil  Procedure.  If  the  least  colora- 
ble ground  existed  for  Joining  them  it  would  be  that 
included  within  the  ninth  sub-division  of  this  section, 
allowing  claims  arising  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  matter,  ta 
be  joined  in  the  same  complaint.  But  the  claims  of  the 
plaintiff  as  the  active  executor  to  an  accounting  have  not 
arisen  out  of  the  same  transaction  or  transactions,  but 
they  have  arisen  out  of  as  many  different  transactions  aa 
there  were  distinct  trusts  created  by  the  testator^s  wilL 
When  different  claims  or  causes  of  action  are  allowed  ta 
be  joined  they  are  also  required,  when  not  otherwise  pre- 
scribed  by  law,  to  affect  all  the  parties  to  the  action,  and 

as  no  provision  can  be  invoked  making  an  exception 
[1*]  in  favor  of  this  action,  these  causes  of  action  are^ 

obnoxious  to  the  objection  that  they  do  not  affect  all 
the  parties  to  the  action,  but  each  cause  of  action  affecta 
only  the  particular  beneficiary  named  in  it  and  his  per- 
sonal representatives,  or  possibly  next  of  kin.  When,  in 
violation  of  the  provisions  contained  in  this  section,  the 
causes  of  action  set  forth  in  the  complaint  are  improperly 
united,  it  may  be  made  the  subject  of  demurrer,  as  this, 
complaint  has  been,  under  the  authority  of  sub-division 

7,  section  488  of  the  Code  of  Civil  Procedure. 
[i»]        The  allegations  made  in  the    other  divisions. 

of  the  complaint,  extending  from  the  eighteenth  to 
and  including  the  twenty-first,  in  no  way  relieve  the  com- 
plaint from  the  objection  that  it  has  improperly  joined  dis- 
tinct causes  of  action.  Those  contained  in  the  eighteenth 
paragraph  are  no  further  important  than  that  they 
show  these  several  trusts,  as  they  have  there  been  desig- 
nated, to  have  been  executed  by  the  executors.  Those 
contained  in  the  nineteenth  division  of  the  complaint  re- 
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late  to  the  rest  and  residue  of  the  testator's  estate,  in- 
cluding no  part  of  that  devoted  to  the  creation  of  the 
trusts  which  have  already  been  considered.  The  allega- 
tions of  the  twentieth  division  are  directed  to  the  dis- 
position of  property^ bequeathed  to  the  widow,  and  not 
entering  into  either  of  the  trusts,  but  relating  especially 
to  the  disposition  of  a  municipal  bond  and  a  bond  and 
mortgage  executed  by  Mary  Weeks  and  Nathaniel  Weeks 
to  the  testator  to  secure  the  payment  of  the  sum  of  fifteen 
thousand  dollars. 

Neither  of  the  beneficiaries  in  either  trust  is  at  all 
directly  interested  in  the  detennination  of  this  cause  of 
action.  Certainly  the  parties  appealing  fi:om  the  judg- 
ment have  no  such  interest,  for  if  these  securities  be- 
longed to  the  widow  at  the  time  of  her  decease,  they 
passed  under  her  will  and  vested  in  her  legatee.  Tn  no 
event  did  the  other  parties  to  the  action  have  the  least 
interest  in  the  determination  of  this  part  of  the  contro- 
versy. The  claim  has  been  made  that  they  might 
[^  *]  be  interested  if  the  personal  estate  proved  to 
be  deficient,  and  the  real  estate  should  be  liable 
to  be  resorted  to  to  discharge  other  obligations  ex- 
isting against  this  estate.  But  no  prospective  deficiency 
in  the  personal  estate  to  meet  such  obligations  has  been 
alleged,  and  without  some  averment  in  that  direction  a 
deficiency  of  personal  property  cannot  be  presumed. 

By  the  last  division  of  the  complaint  the  executor 
presents  his  claim  for  compensation  for  his  own  ser- 
vices. In  the  thirty-second  clause  of  the  will  each  act- 
ing executor  was  given  "  the  sum  of  twelve  hundred  dol- 
lars annually  in  lieu  of  all  other  commissions  or  compen- 
sation allowed  by  law.''  That  has  not  been  reserved  by 
the  executors ;  neither  have  they  received  any  commis- 
sions beyond  those  retained  for  moneys  collected  out  of 
the  property  mentioned  in  the  twenty-fourth  paragraph 
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of  the  will,  and  the  demaud  made  by  the  plaintiff  is 
that  he  shall  be  compensated  by  commissions  or  other- 
wise, more  liberally  than  this  provision  of  the  will  has 
directed  that  to  be  done.    But  if  he  shall  prove  to 
\}  *]  be  right  in  this  demand  his  compensation  may  be 
derived  from  the  personal  estate,  which  would  be 
the  primary  source  of  its  payment,  except  what  he  may 
be  further  entitled  to,  for  the  administration  of  the  res- 
pective trusts  created  by  the  will.    And  for  those  ser- 
vices the  executor  should  have  retained  his  compensation 
out  of  the  rents  and  profits  collected  by  him.    But  as  he 
has  not  done  that,  his  right  to  compensation  for  each 
trust  must  be  limited  to  the  obligations  of  the  beueficiarj^, 
or  his  or  her  personal  representatives  or  next  of  kin. 
And  that  compensation  is  to  be  apportioned  and  graded 
by  the  services  required  in,  and  bestowed  upon, 
[1^]  the  management  of  each  of  the  trusts  separately 
from  the  other.    If,  therefore,  it  should  be  deter- 
mined that  the  executor  was  entitled  to  more  than  has 
been  mentioned  in  the  will,  the  determination  would  not 
define  the  extent  of  his  rights  arising  out  of  either  one 
of  the  trust  estatfes.    It  is  very  probable  that  the  twelve 
hundred  dollars  a  year  mentioned  in  the  thirty-second 
paragraph  of  the  will  should  not  be  held  to  include  the 
administration  of  these  trusts,  and  as  to  each  of  them 
the  executor  shall  be  lawfully  compensated  for  his  ser- 
vices.   But  that  right  to  compensation  creates  no  com- 
mon   obligation  against   the  beneficiaries  in  the 
[^•]  trusts,  but  must  be  apportioned  to  each  of  the 
trusts,  and  regulated  and  controlled  entirely  by  the 
services  of  the  trustee  as  to  such  trusts  respectively,  and 
separately  from  each  of  the  others.     So  far  as  the  execu- 
tor may  be  able  to  maintain  his  claims  for  compen- 
[}'^'\  sation  or  commissions,  for  the  general  management 
of  the  estate,  the  beneficiaries  in  the  trusts  will,  with- 
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out  donbt,  be  interested.  But  that  interest,  and  the  settle- 
ment of  the  accounts  relating  to  it,  form  a  cause  of  ac- 
tion by  themselves,  not  entitled  under  the  provisions  of  the 
Gode  to  be  united  in  the  same  complaint  with  a  cause  of 
action  for  the  settlement  of  the  executor's  accounts  in 
the  administration  of  either  of  the  trusts.  The  latter  are 
distinct  from  all  the  other  causes'of  action  set  forth  in  the 
complaint,  and  incapable  of  being  legally  united  \yith 
either  of  them. 

From  this  examination  of  the  complaint  it  is  clear 

that,  so  far  as  different  trusts  are  set  forth,  the 
[**]  right  and  obligation  of  the  plaintiff*  to  account  for 

his  management  in  it  is  separate  and  legally  divisible 
from  all  the  others,  that  the  accounting  as  to  each  trust 
must  be  exclusively  between  himself  and  the  beneficiary 
in  that  trust,  or  his  personal  representatives  when  be 
may  become  deceased.  And  these  different  causes  of 
action  do  not  affect  all  the  parties  to  the  suit,  and  cannot, 
under  the  authority  of  the  law,  be  allep^ed  and  set  forth 
in  the  complaint.  This  point  has  been  raised  and  dis- 
tinctly presented  by  each  of  the  demurrers,  and  as  it  is 
required  to  be  sustained,  the  judgment  from  which  the 
appeal  has  been  taken  should  be  reversed,  and  a  judg- 
ment entered  sustaining  the  demuiTers  of  the  appealing 
defendants  to  the  complaint,  with  costs,  with  leave  to 
the  plaintiff  to  amend  in  twenty  days  on  payment  of  the 
costs  of  the  demurrers  and  of  these  appeals. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


.  -   »v>. 


^^^ 
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CLARK,  Appellant,    v.  BLUMENTHAL  et  al., 

EESPOmOBKTS. 

SuPBBiOR  Court  op  t^e  City  op  New  York,  Gen- 
eral Term,  December,  1885. 

^^968,  969. 

Trial  atspedal  term  cr  before  jury. — Teitcf, 

The  test  of  the  kind  of  trial  to  which  a  plaintiff  is  entitled  is  not  the 
legal  conclusion  from  the  fact£  averred  in  the  complaint,  but  it  is  the 
nature  of  the  demand  therem.  If  upon  any  supposed  state  of  facts 
set  out  in  the  complaint  the  plaintiff  claims  he  has  a  right  to  equitable 
relief,  he  has  a  right  to  present  the  claim  to  the  special  term,  and  is 
not  forced  in  the  first  instance  to  a  trial  by  jury,  and  this  although  it 
appears  that  the  complaint  is  clearly  insufficient  to  maintiun  the  de- 
mand  for  equitable  relief. 

Where  a  complaint  asked  that  an  agreement  for  the  sale  of  real  property 
be  reformed  by  inserting  the  name  of  the  defendant  '*  B**  as  a  party 
thereto  in  place  of  the  defendant  "  W  "  and  for  judgment  against  said 
'*  B  **  for  damages  for  the  breach  of  the  contract, — Meld,  that  the 
plaintiff  had  a  right  to  have  the  action  tried  primarily  at  special  term, 
and  it  was  improperly  stricken  from  the  special  term  calendar. 

{Decided,  December!,  1885.) 

Appeal  by  plaintiflF  from  order  striking  the  case  from 
the  calendar  of  issues  of  facts  at  special  term,  and  di- 
recting the  issues  to  be  tried  before  a  jury. 

The  complaint  contained,  among  others,  the  follow- 
ing averments :  that  the  defendant,  Weinberg,  held  the 
legal  title  of  certain  real  estate,  but  '*  solely  as  the  re- 
pository or  trustee  of  the  defendant,  Bliimenthal,  and 
without  any  personal  pecuniary  interest  therein  what- 
ever ;  "  and  that  at  all  times  referred  to  "  the  said  Blu- 
menthal received  and  appropriated  to  his  own  use  the  en^. 
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tire  rents  and  profits  thereof  to  a  large  amount ;  ^  that 
defendant,  Blumenthal,  negotiated  and  made  an  agree- 
ment with  the  plaintiff  "to  convey  said  real  estate  to 
the  latter,  and  received  from  him  81,000  on  account  of 
the  purchase  money ; "  that  "  in  pursuance  of  such  agree- 
ment the  plaintift  and  defendant  executed  each  to  the 
other  an  instrument  under  seal ;  "  that  this  instrument, 
on  its  face,  was  made  between  the  defendant,  Weinberg, 
and  the  plaintiff,  and  was  for  the  sale  by  the  former  and 
purchase  by  the  latter  of  the  real  Estate  specified,  and 
was  executed  by  Jacob  B.  Weinberg  (the  defendant)  un- 
der his  seal,  "  per  Joseph  Blumenthal,''  the  other  defen- 
dant ;  that  at  the  time  of  the  execution  of  the  instru- 
ment defendant,  Blumenthal,  represented  to  plaintift  that 
Weinberg  (defendant)  was  "the  true,  lawful  and  equitable 
owner  of  the  said  premises  ;  ^  that  before  the  day  fixed 
for  the  performance  of  the  agreement  the  defendant, 
Blumenthal,  "  sold  and  procured  defendant,  Weinberg, 
to  convey  said  premises  to  one  Goldstein ;  ^  and  that  de- 
fendant, Blumenthal,  received  and  appropriated  to  his 
own  use  $18,000,  paid  by  Goldstein  to  him,  said  Blumen- 
thal, as  and  for  the  consideration  of  the  sale ;  that  the 
plaintiff  had  sustained  damages  in  the  sum  of  $19,000, 
in  the  manner  particularly  alleged  in  the  complaint,  etc. 
"Wherefore  the  plaintiff  demands  judgment  that  the 
before-mentioned  agreement be  re- 
formed, inserting  the  name  of  Joseph  Blumenthal,  as 
party  of  the  first  part  thereto,  in  place  of  the  defendant, 
Jacob  B.  Weinberg,  or  that  the  defendant,  Blumenthal, 
be  adjudged  to  be  the  true  party  in  interest  and  individ- 
ually affected  by  the  said  agreement  and  the  covenants 
of  the  party  of  the  first  part  therein  specified ;  that  the 
plaintiff  recover  from  the  said  Joseph  Blumenthal  the 
aforesaid  sum  of  $19,000,  with  interest.'' 

After  answers   were  served,  the  plaintiff  placed  the 
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cause  upon  the  special  term  calendar  for  the  trial  of  is- 
sues of  fact.  Upon  defendant's  motion,  the  cause 
was  stricken  from  that  calendar,  and  the  order  then  made 
directed  that  the  issues  be  tried  before  a  jury. 

The  present  appeal  is  by  plaintift  from  this  order. 

T.  M.  Tyngj  for  plaintiff-appellant. 

Joseph  Ulnian  and  Simpson  Wolf,  for  defendants-re- 
spondents. 

SEDawiCK,  Oh.  J. — [After  stating  facts]  Section  968 
of  the  Code  of  Civil  Procedure,  that  in  "  an  action  m  which 
the  complaint  demands  judgment  for  a  sum  of  money 
only,''  an  issue  of  fact  must  be  tried  by  a  jury,  and  also  in 
actions  "  of  ejectment,  for  dower,  for  waste,  for  a  nuisance, 
or  to  recover  a  chattel."  Section  969  is,  "  an  issue  of  £su3t 
not  specified  in  the  last  section  .  .  .  must  be  tried  by  the 
court."  It  is  at  once  perceived  that  the  test  of  the  kind 
of  trial  is  not  the  legal  conclusion  from  the  facts  averred 
in  the  complaint,  but  it  is  the  nature  of  the  demand.  If, 
upon  any  supposed  state  of  facts  set  out  in  the  complaint, 
tbe  plaintiff  claims  he  has  a  right  to  equitable  relief,  he 
has  the  right  to  present  the  claim  for  adjudication  to  the 
court  at  special  term,  and  is  not  forced  in  the  first 
instance  to  a  trial  by  a  jury.  He  has  a  right  to  the 
judgment  of  the  court,  and  if  it  be  unfevorable  to  him, 
then  to  the  advantages  of  appeal  from  the  judgment. 
Even  if  it  be  perceived  that  the  complaint  is  clearly  in- 
sufficient to  maintain  his  demand  for  equitable  relief,  be 
still  has  the  right  to  have  that  determined  by  the  special 
term. 

It  is  suggested  in  this  case  that  the  real  substantial 
demand  is  for  a  judgment  for  a  sum  of  money  only.  So 
far  as  defendant,  Blumenthal,  is  concerned,  it  will  be 
necessaiy  for  the  plaintiff  to  have  the  contract  reformed 
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by  making  Blumenthal  a  party  to  it,  before  the  claim  for 
damages  can  be  considered  against  him,  and,  therefore,  the 
money  demand  is  secondary  to  the  primary  demand  for 
reformation.  As  to  Weinberg,  the  complaint  makes  no 
personal  demand,  other  than  such  as  may  be  connected 
with  his  right  to  resist  the  placing  of  Blumenthal  in  the 
contract  in  his  stead.  I  am  of  opinion  that  the  plaintiffs 
had  a  r|ght  to  have  the  issue  tried,  at  least  primarily,  at 
special  term. 

It  was  asserted  that  the  order  appealed  from  was 
made  at  special  term  after  the  case  had  been  called  for 
trial.  The  printed  papers  disclose  an  order  made  with- 
out reference  to  the  case  actually  being  on  trial.  The 
court,  therefore,  had  the  power  to  impose  cost  of  motion, 
without  any  controversy  as  to  what  would  have  been  its 
power  if  the  order  were  made  in  the  course  of  the  trial. 

The  order  appealed  from  should  be  reversed,  with 
$10  single  costs,  and  the  motion  below  denied,  with  $10 
single  costs,  and  the  order  entered  should  provide  that 
the  case  be  placed  on  the  special  term  calendar  for  trial. 

Van  Vorst  and  Frbbdman,  JJ.,  concurred. 


HOSLEY  V.  OOLBRIOK. 

SdPBBMB    Court,    Fourth   Department,    Catta- 
raugus County,  Special  Term,  January,  1886. 

§  3251. 

OattBcf  motion fornew  trial  on  newly  discovered  evidence  and  on  the 

ground  of  surprise. 

A  motion  for  a  new  trial  on  the  ground  of  surprise  and  on  newly  dis- 
coyered  eridence  is  not  **  a  motion  for  a  new  trial  upon  a  case"  within 
the  meaning  of  the  provision  of  section  3251  of  the  Code  of  Civil  Pro- 
cedure, granting  the  same  costs  '*  upon  a  motion  for  a  new  trial  upon 
a  c^se.    .    .  as  upon  an  appeal  "  to  the  general  term  of  the  supreme 
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court,  etc.,  and  the  only  costs  that  can  be  awarded  on  such  a  motion, 
are  motion  costs.  Accordingly  HM,  where  the  plaintiff  moved  for  a 
new  trial  on  the  ground  of  surprise  and  on  newly  disco\rered  evidence, 
and  the  motion  was  denied,  that  the  defendant,  although  a  case  was 
actually  made  and  settled,  and  used  on  the  motion,  was  not  entitled 
to  tax  $30  costs  before  argument,  $40  for  argument,  and  $10  for  mak- 
ing and  serving  amendments  to  case. 

Warner  t>.  Western  Trans.  Co.  (5  Roht.  490),  not  followed. 

(Decid€d,  January  4, 1886). 

Motion  by  defendant  for  a  new  taxation  of  costs. 

The  defendant  seeks  by  this  motion  to  have  the 
clerk  retax  his  costs  and  allow  him  the  following  items 
thereof,  which  he  claims  to  be  entitled  to  as  the  costs  of 
a  motion  for  a  new  trial,  on  the  grounds  of  surprise  and 
of  newly  discovered  evidence,  viz.,  cost«  before  argument, 
$20  ;  for  argument,  $40 ;  making  and  serving  amend- 
ments to  case,  $10.  A  case  was  actually  made  and  set* 
tied,  and  used  on  said  motion  for  a  new  trial. 

Other  facts  are  stated  in  the  opinion. 

* 

J.  jR.  and  M.  B.  Jewdl^  for  defendant  and  motion. 
Thomas  Storrs^  for  plaintiff,  opposed. 

Ohilds,  J. — This  action  was  tried  at  the  Oattarau- 
gus  circuit,  and  resulted  in  a  verdict  for  the  defendant. 

Subsequently  the  plaintiff,  upon  a  case  and  affidavits, 
moved  at  special  term  for  a  new  trial "  on  the  ground  of 
surprise  and  newly  discovered  evidence."  This  motion 
was  denied  with  $10  costs  to  the  defendant.  The  de- 
fendant upon  such  decision  entered  an  order  denying 
motion  for  new  trial,  but  containing  no  provision  in  re- 
spect to  costs,  and  also  entered  judgment  against  the 
plaintiff*  for  $199.77  costs  and  disbursements,  and  imme- 
diately gave  notice  for  a  retaxation  of  such  costs  by  and 
before  the  clerk  of  Cattaraugus  county. 
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The  plaintiff  by  his  attorney,  appeared  before  the 
clerk  and  objected  to  the  taxation  of  the  item  of  $60 
costs  of  motion  for  new  trial,  at  special  term,  on  a  case, 
and  to  the  item  of  1 10  for  making  amendments  to  case. 
Whereupon,  the  clerk  disallowed  said  item,  as  well  as  the 
item  $3.40  witness'  fees,  which  last  item,  it  is  now  con- 
ceded, was  properly  disallowed.  The  defendant  now  in- 
sists that  the  item  for  costs  of  motion  and  making  amend- 
ments to  case  on  the  motion  for  new  trial  were  improp- 
erly disallowed  by  the  clerk ;  that  the  defendant  was  en- 
titled to  tax  and  recover  these  costs  as  a  matter  of  right 
under  section  3251  of  the  Code  of  Civil  Procedure,  as 
and  for  the  costs  ^^upon  a  motion  for  a  new  trial  upon  a 
case." 

It  may  be  conceded  th((<t  if  the  plaintiff's  motion  for 
new  trial  is  to  be  regarded  as  a  motion  for  a  new  trial  on 
a  ccLse^  that  the  defendant  is  correct  in  his  contention,  and 
the  clerk  should  be  reversed.  Guckenheimer  v.  Ange- 
vine,  16  Hun^  453 ;  Wilcox  v.  Daggett,  15  N.  T.  Weekly 
Dig.  208,;  Selover  v.  Wisner,  37  How.  Pr.  176 ;  Stitt  v. 
Eowley,  37  Id.  179. 

But  I  am  of  the  opinion  that  a  motion  for  a  new  trial 
upon  the  ground  of  surprise  and  newly  discovered  evi- 
dence is  not  a  motion  on  a  case  within  the  meaning  of 
that  term  as  employed  in  section  3251  of  the  Code. 

It  is  doubtless  the  proper  practice  on  such  a  motion 
to  settle  a  case  (Anonymous,  7  Wend.  331).* 

But  the  whole  ofiSce  of  the  case  on  such  a  motion  is 
to  enable  the  court  by  an  inspection  of  the  same  to  as- 


*  In  that  case  it  was  held  that  a  motion  for  a  new  trial  on  the  ground 
of  newly  discoYered  evidence  woald  not  be  heard  unless  there  was  with 
the  affidavits  in  support  of  the  motion  a  case  showing  what  transpired 
on  the  trial. 

Section  998  of  the  Code  of  Civil  Prooedure  provides  that  *'  it  is  not 
necessary  to  make  a  case  for  the  purpose  of  moving  for  a  new  trial  •  . 
opon  an  allegation  of  irregularity  or  surprise.*' 
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certain  whether  the  alleged  newly  discovered  evidence  as 
disclosed  by  the  affidavits  is  cumulative.  The  motion  is 
made  upon  the  affidavits,  no  recourse  being  had  to  the 
case,  except  for  the  purpose  indicated. 

Whilst  a  motion  for  a  new  trial  an  a  case^  by  the  very 
terms  employed  imports  a  motion  based  wholly  upon  the 
record  of  the  proceedings  on  the  trial,  and  for  some  eiror 
in  which  a  new  trial  is  sought. 

Again,  if  the  claim  of  the  defendant  should  be  sus- 
tained, it  would  follow  that  a  paity  succeeding  upon  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  would  be  entitled  to  tax  against  his  adversary 
the  costs  of  such  motion  $60,  and  for  making  case 
$20.    This  I  do  not  understand  to  be  allowable. 

The  granting  of  such  a  motion  is  regarded  as  a  favor 
to  the  party,  and  the  rule  is  to  require  such  party  to  pay 
the  costs  of  the  former  trial  as  a  condition.  Oomstock 
V.  Dye,  13  Hurij  113;  Simmons  v.  Pay,  1 JF.  D.  Smithy 
107 ;  Bonynge  v.  Waterbury,  12  jBTmh,  534,  537 ;  May  r. 
Strauss,  8  Aih.  N.  C.  274. 

The  conclusion  which  I  have  reached  seems  to  be  in 
accordance  with  the  practice  adopted  by  the  court  in  dis- 
posing of  motions  of  this  character,  as  a  reference  to  the 
following  cases,  among  others,  will  show  that  the  uniform 
rule  has  been  to  deny  with  $10  motion  costs.  Leavy 
V.  Eoberts,  8  Abb.  Pr.  310 ;  Oakley  v.  Sears,  7  Bobt. 
Ill ;  Anderson  v.  Market  Nat.  Bank,  66  How.  Pr.  8 ; 
Smith  V.  Clews,  14  Abb.  N.  C.  465. 

It  clearly  appears  from  the  opinion  of  the  oourt  at 
special  term  upon  which  this  motion  was  denied,  tu  t  the 
only  question  there  considered  was  the  propriety  of 
granting  a  new  trial  upon  the  ground  of  newly  discover- 
ed evidence,  and  the  motion,  therefore,  presents  only  the 
question  here  discussed. 

My  attention  has  been  called  to  the  case  of  Warner 
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V.  Western  Transportation  Co.  (5  Boht.  490),  which  holds 
in  accordance  with  the  views  of  the  defendant. 

The  question  does  not  seem  to  have  much  considera- 
tion in  that  case,  and  as  it  does  not  seem  to  have  be«n 
followed  in  that  Court  (Oakley  v.  Sears,  7  Robt.  Ill),  I 
am  constrained  to  follow  the  greater  current  of  authority, 
which  is  not  in  accordance  with  that  case. 

The  defendant  insists  that  the  conclusion  here  reached 
is  erroneous,  for  the  reason  that  it  deprives  him  of  $10 
costs  allowed  by  section  3251  for  making  and  serving 
amendments  to  a  case. 

I  am  of  the  opinion  that  for  the  purpose  of  a  motion 
for  a  new  trial  for  newly  discovered  evidence  the  service 
performed  in  preparing  and'serving  amendments  is  to  be 
treated  as  part  of  the  preparation  for  opposing  the  mo- 
tion, for,  as  we  have  seen,  if  the  defendant  is  entitled  to 
tax  this  item  against  the  plaintiff,  on  the  denial  of  the 
motion  the  same  construction  would  permit  the  plaintiff 
had  he  succeeded  on  his  motion  to  tax  120  costs 
against  the  defendant  for  making  and  serving  a  case,  for 
the  reasons  already  stated  this  cannot  be  done. 

In  case  of  an  appeal  from  the  judgment  and  prder 
denying  motion  for  new  trial,  the  successful  party  would 
be  entitled  to  tax  the  costs  in  controversy  here,  but  not 
otherwise. 

It  follows  that  the  decision  of  the  clerk  should  be  af- 
firmed, but  as  the  question  presented  does  not  seem  to 
have  been  expressly  decided  in  this  court  without  costs 
of  this  motion. 

Motion  denied,  without  costs. 


•  -/ 
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IMHOPP  V.  WURTZ. 
County  Court  op  Erie  County,  Pbbeuaby,  1886. 

^^  469,  721,  723,  3229. 

Infant  plcUnUff. — When  complaint  properly  dismisaed  for  non-appcintmtnt 
of  guardian  ad  litem. — Appointing  nunc  pro  tunc, — Costt 

Where  an  infant  brought  an  action  in  her  own  name  without  hayiz^  a 
guardian  ad  litem  appointed,  and  the  defendant,  not  knowing  she  was  an 
infant,  served  an  answer  oontuning  a  general  denial,  and  upon  leaminir 
of  her  infancy,  on  her  cross-examiBation  at  the  trial*  moved  to  dtftmiaii 
the  oomplaint,— ^tf^,  that  the  motion  was  properly  granted,  and  that  a 
motion  by  the  plaintiff  that  the  non-suit  be  set  aside,  and  that  an  order 
appointing  a  guardian  ad  Utem,  with  the  usual  petition,  afBdavit  and 
consent,  be  filed  nunc  pro  tune  could  not  be  granted.  [^] 

Smart  «.  Haring  (14  Hun,  276)  distinguished. 

Ko  provision  is  made  for  awarding  costs  in  such  a  case  against  the  infant 
personally,  and  the  dismissal  of  the  complaint  should  be  without  costs 
of  the  action.  [']  The  statute  providing  for  the  recovery  of  costs  by 
the  successful  party  must  be  held  to  apply  only  when  the  parties  are 
properly  before  the  court,  and  not  to  a  case  where  the  plaintiff  is  an 
infant  without  a  guardian,  and  is  for  that  reason  turned  out  of  court  on 
defendant's  motion.  [>] 

The  provisions  of  the  Code  of  Civil  Procedure  (§  469),  which  require  that 
'*  before  a  summons  is  issued  in  the  name  of  an  infant  plaintiff,"  a 
guardian  ad  UtemmuBi  be  appointed  for  him,  are  mandatory, and,  there- 
fore, jurisdictional, and  if  these  requirements  are  not  complied  with  the 
plaintiff  is  not  properly  in  court,  and  his  complaint  must  be  dis- 
missed. [■] 

iDedded,  Feln^ary  18, 1886.) 

Motion  by  the  plaintiflf,  Clara  Imho£^  that  an  order 
of  non-suit  heretofore  granted  in  this  action  be  set  aside ; 
and  for  leave  to  file  a  petition  for  appointment  of  guardian 
ad  litentj  with  the  usual  affidavit  and  consent  of  guardian, 
and  an  order  appointing  such  person  guardian  nunc  pro 
tuiic. 


r«^ 
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The  Opinion  states  the  ^ts. 

F.  R.  March,  for  plaintiff  and  motion. 

G.  H.  Wende,  for  defendant,  opposed. 

Hammond,  Co.  J. — The  plaintiff  is  an  infant  of  the 
age  of  19  years,  and  brought  this  action  in  her  own 
name  against  the  defendant,  for  malicions  prosecution, 
without  having  a  guardian  ad  litem  appointed  to  bring 
the  action. 

The  defendant,  not  knowing  plaintiff  was  a  minor,  put 
in  an  answer  containing  a  general  denial,  and  upon  the 
issae  thns  formed  the  parties  proceeded  to  triaL 

Upon  the  cross-examination  of  plaintiff,  defendant 
first  discovered  she  was  only  19  years  of  age,  and  there- 
upon moved  that  the  complaint  be  dismissed  upon  that 
ground,  it  being  conceded  that  no  guardian  ad  litem  had 
been  appointed  for  plaintiff  in  the  action. 

Against  the  objection  and  exception  of  plaintiff  the 
motion  was  granted,  and  judgment  of  non-suit  ordered 
entered;  and  she  now  makes  this  motion  to  set  aside 
the  non-suit,  and  for  leave  to  file  papers  nunc  pro 
tunc,  as  before  stated. 

The  only  question  is  whether  the  motion  for  non-suit 
was  properly  granted,  or  whether  it  should  have  been 
denied,  and  plaintiff  allowed  to  file  her  papers  nunc  pro 
tunCj  and  the  action  proceeded. 

Section  469  Code  of  Civil  Procedure  provides  as 
follows:  "Before  a  summons  is  issued,  in  the  name  of  an 
in&nt  plaintiff  a  competent  and  responsible  person 
must  be  appointed,  to  appear  as  his  guardian,  for  the 
purpose  of  the  action,  who  shall  be  responsible  for  the 
costs  thereof." 

I  have  not  been  referred  to,  or  been  able  to  find  any 
case  precisely  in  point. 

Vol.  IX— 4. 
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The  case  of  Smart  v.  Hariag  (14  JJiin,  276)  is 

[^  J  not  decisive  of  this  question,  because  there  the  plain- 

tiflf  arrived  at  the  age  of  21  years  before  tlie  trial, 

and  the  question  was  not  raised  until  after  the  infant  w^^ 

in  fact  of  age. 

The  several  other  casos  cited  by  plaintiflf  were  mostly 
cases  of  infant  defendants,  and  therefore  distinguished 
from  the  cases  at  bar. 

]S"either  do  I  think  section  721  helps  out  the  plaintiflf, 
because  that  section  refers  only  to  defects  which  are 
cured  by  verdict,  report  or  decision,  and  here  the  objec- 
tion was  raised,  before  that  stage  of  the  action,  and  as 
soon  as  defendant  knew  of  the  defect. 

Section  723  is  concerning  amendments,  and  here  there 
was  no  paper  to  amende  but  the  request  of  plaintiflt  is  to 
be  allowed  to  go  back  and  execute  and  file  entirely  new 
papers,  by  which  alone  she  could  properly,  in  the  first  in- 
stance, get  into  court. 

It  seems  to  me  that  the  word  ^^  must,"  as  used  in 
[']  section  469,  abovequoted,  is  mandatory,  and  therefore 
jurisdictional,  instead  of  only  permissory,  as  claimed 
by  plaintiflT;  and  that  if  the  requirements  of  the  section 
are  not  complied  with,  the  plaintiff  is  not  properly  in 
court,  and  her  complaint  must  be  dismissed. 

The  section  provides  for  the  appointment  of  a 
"  guardian,  for  the  purpose  of  action,  who  shall  be  re- 
sponsible for  the  costs  thereof."* 

This  is  something  upon  which  the  defendant  has  a 
right  to  insist,  but  I  do  not  know  of  any  statute  or  rule 
of  practice  which  provides  for  awarding  costs  in  an  actioa 
of  this  kind,  against  an  infant  plaintiff  personally. 

*  Section  8249  of  the  Code  of  Civil  Procedure  provides  as  foUows  : 
**  Where  costs  are  awarded  against  an  infant  plaintLS,  they  may  be  col- 
lected,  by  execution  or  otherwise,  from  his  guardian  ad  litem,  in  like 
manner  as  if  the  latter  was  the  plaintiff." 
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The  statute  which  provides  for  the  recovery  of 
[]^]  "costs  by  the  successful  party,*  in  such  a  case,  must 
be  held  to  apply  only  when  the  parties  are  properly 
before  the  court,  and  not  to  a  case  like  this,  when  the 
plaintiff  is  an  infant  with  no  guardian,  and  is  for  that 
reason  turned  out  of  court,  on  defendant's  motion. 

The  order  heretofore  made  dismissing  the  plain- 
[*]   tiff's  complaint  must  be  allowed  to  stand,  but  with- 
out costs  of  the  action,  and  this  motion  denied, 
-without  costs  against  the  in&nt  plaintiff. 


DAY,  Appellant,  v.  THE  BANK  OF  THE 
STATE  OF  NEW  YORK,  Impleaded  with  THE 
MUNICIPAL  GAS  LIGHT  COMPANY  OF  NEW 
YOEK,  Ebspondbnts. 

SuPEKioB  Court  op   the   City   of    New   York, 
General  Term,  December,  1885. 

§^  484, 488. 

Demurrer — Misjoinder  of  causes  of  action. 

Where  a  complaint  in  an  action  against  two  defendants  sets  out  such 
facts  as  would  be  the  foundation  of  two  separate  causes  of  action, 
one  against  each  defendant,  the  question  on  a  demuirer  thereto,  on  the 
ground  that  it  improperly  unites  causes  of  action,  is  not  whether  the 
statement  of  facts  is  sufficient  to  show  that  the  causes  of  action  exist, 
but  only  the  natures  of  the  causes  of  action  are  to  be  considered. 

IVliere  a  complaint  alleged  that  the  plaintiff  was  the  owner  of  certain 
stock  of  the  defendant,  the  M.  G.  L.  Co. ;  that  the  certificates  of  such 
stock  had  been  wrongfully  taken  from  him,  and  with  forged  assign- 

*  The  statute  here  referred  to  is  evidently  section  3229  of  the  Code 
of  Civil  Procedure,  providing  for  the  recovery  of  costs  by  the  defendant 
-when  the  plaintiff  is  not  entitled  to  costs. 
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ments  thereof  delivered  to  the  defendant,  B.  8.  N.  Y.,  who  claimed 
to  be  the  lawful  owner  thereof ;  that  the  said  M.  G.  L.  Co.,  although 
requested,  had  refused  to  recognize  the  plaintiff  as  the  owner,  and 
demanded  judgment  that  the  plaintiff  be  declared  to  be  the  owner  of 
the  shares ;  that  the  M.  G.  L.  Co.  be  compelled  to  recognize  him  aa 
such  and  account  for  all  dividends,  etc., — Meld,  that  two  causes  of 
action  were  improperly  united. 
(Bedded,  December  7,  1885). 

Appeal  by  plaintiff  from  judgment  entered  upon  an 
order  and  interlocutory  judgment  sustaining  defendant's 
demmxer  to  the  complaint,  on  the  ground  that  it  improp- 
erly unites  causes  of  action. 


The  complaint  averred  that  the  plaintiff  is  the  owner 
of  certain  shares  of  the  capital  stock  of  the  defendant, 
The  Municipal  Gas  Light  Company,  and  was  formerly  in 
possession  of  the  certificate  for  the  shares ;  that  the 
said  certificate  was  wrongfully,  and  without  his  knowl- 
edge, taken  from  his  possession  and  delivered  to  the  de- 
fendant, The  Bank  of  the  State  of  New  York,  having 
upon  it  certain  instruments  purporting  to  authorize  the 
transfer  of  the  shares,  and  to  be  signed  by  the  plaintiff  j 
that  plaintiff's  name  had  been  forged  upon  the  instru- 
ments ;  that  the  plaintift  had  requested  the  bank  to  re- 
turn the  certificate  to  him,  and  that  it  had  reftised. 
to  do  so,  and  has  claimed,  and  does  claim  that 
the  certificate  has  been  duly  assigned  to  it,  and  that  it  ia 
the  lawftd  owner  thereof ;  that  in  consequence,  the  de- 
fendant, The  Municipal  Gas  Light  Company,  although 
requested,  has  reftised  to  recognize  the  plaintiff  as  the 
owner  of  the  shares ;  and  it  demands  judgment  that 
the  plaintiff  may  be  adjudged  to  be  owner  of  the  said 
shares ;  tjiat  The  Municipal  Gas  Light  Company  may 
be  compelled  to  recognize  him  as  such  owner,  and  to  act 
accordingly ;  to  account  for  di\idends  already  declared^ 
which  have  not  been  paid  to  him,  etc. 
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The  defendant,  The  Bank  of  the  State  of  New  York, 
demarred  on  the  ground  that  causes  of  action  had  been 
improperly  united. 

F.  Lord  and  John  JS.  ParsonSy  for  plaintiff-appel- 
lant. 

Shipmany  Barlow^  Larocqtie  Sc  Choate^  for  defend- 
ant-respondent. 

Sedwick,  Oh.  J. — [After  stating  the  fiicts]  I  think 
there  can  be  no  doubt  that  the  complaint  sets  out  such 
fiicts  as  would  be  the  foundation  of  two  separate  actions, 
one  against  each  defendant.  On  a  demurrer  of  this  kind 
it  is  not  a  question  as  to  whether  the  statement  of  facts 
is  suflBcient  to  show  that  the  causes  of  action  exist. 
Only  the  natures  of  the  causes  of  action  are  to  be  con- 
sidered. If  there  be  no  other  consideration  to  be  invoked, 
then,  utider  section  484  of  the  Code,  the  complaint  is 
defective,  becaase  each  cause  of  action  does  not  affect 
both  defendants. 

But  it  must  be  apparent  that  this  does  not  of  itself 
necessarily  decide  the  controversy.  For  there  may  be 
a  narration  in  a  complaint,  which  sets  up  causes  of  action 
severally,  and  yet  may  also  show  what  may  be  called 
another  or  third  cause  of  action,  which  is  but  a  single 
cause,  embracing  the  two  other  causes.  Such  pleading 
occurs  generally  in  an  action  to  enforce  an  equity  remedy. 
A  fiuniliar  example  is  a  judgment  creditor  bringing  an 
action  to  compel  payment  of  his  judgment  out  of  property 
that  has  been  conveyed,  as  alleged,  in  fraud  of  creditors, 
by  separate  transfers  to  some  or  all  of  the  defendants 
severally.  In  such  an  instance  the  plaintiff  might  pro- 
ceed against  the  defendants  severally,  and  it  would  appear 
on  the  face  of  the  complaint  that  there  were  several 
causes  of  action.    Yet  in  fact  the  complaint  would  set 
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out  but  one  cause  of  action,  which  would  be  the  right  to 
pursue  the  whok  of  the  debtor's  property  as  a  totality, 
and  the  several  transferees,  as  claiming  parts  of  the 
whole,  would  be  competently  made  defendants  to  allow 
the  plaintiff's  remedy  to  be  enforced. 

It  must  then  be  asked  what  remedy  beside  the  two 
causes  of  action  just  alluded  to,  does  the  plaintiff  claim, 
which  embraces  the  two,  or  to  enforce  which  completely, 
it  will  be  necessary  or  important  to  plaintiff  to  enforce 
the  two. 

Looking  first  at  the  claim  against  the  bank  it  will  not 
be  necessary  to  enlarge  upon  the  proposition  that  all  of  the 
plaintiff's  right  as  against  it,  could  be  fiiUy  enforced 
without  the  presence  of  the  gas  company  as  a  defendant. 
The  gas  company  is  not  averred  to  have  or  claim  any 
interest,  which  if  set  up  would  appear  to  affect  the  plain- 
tiff's claim  that  the  bank  should  deliver  up  the  certifi- 
cate. 

The  next  basis  for  an  equitable  single  cause  of  action 
to  be  examined  is  the  plaintiff's  claim  against  the  gas 
company.  What  is  that  claim  f  The  complaint  states 
that  the  bank  is  in  possession  of  the  certificate  of  shares, 
and  claims  to  be  the  holder  of  them,  through  transfers  to 
which  plaintiff^s  name  had  been  placed,  by  forgery,  and 
has  claimed  to  the  gas  company  "  that  by  reason  of  the 
said  papers,  the  said  stock  has  been  duly  assigned  to  it, 
and  that  it  is  the  holder  thereof." 

The  complaint  then  avers  that:  "In  consequence, 
the  defendant,  The  Municipal  Gas  Light  Company  of 
New  York,  has  refused  to  recognize  the  plaintiff  as  the 
owner  of  the  said  shares  of  stock."  It  is  very  important 
to  discover  what  fact  is  pleaded  in  the  phrase,  "  has 
refused  to  recognize."  The  complaint  does  not  aver 
that  the  gas  company  has  transferred  to  the  bank  upon 
its  books  the  shares,  or  has  declared  any  dividend  to 


CIVIL  PROCEDCKE   REPORTS.  65 

Day  V.  The  Bank  of  the  State  of  New  York. 

shareholders,  or  has  even  threatened  to  transfer  to  the 
bank. 

These  things,  not  being  pleaded,  are  presumed  not 
to  exist.  If  the  plaintiff  claimed  against  the  gas  com- 
pany, that  it  had  transferred  the  shares  to  the  bank,  and 
that  it  should  replace  tbem  in  the  name  of  the  plaintiff, 
it  might  plausibly  be  argued  that  the  bank  could  be  made 
a  party  as  an  adverse  claimant.  Such  is  not  the  case. 
The  refusal  to  recognize,  etc.,  can  amount  to  nothing 
more  than  the  expression  of  what  may  be  called  a  j  udg- 
inent  of  the  gas  company,  as  to  the  rights  of  plaintiff. 
As  there  is  no  demurrer  to  the  sufficiency  of  this,  as  a 
statement  of  the  cause  of  action,  the  question  is  not 
whether  there  can  be  judgment  for  it,  but  it  is  whether 
the  claim  of  the  bank,  as  set  up  in  the  complaint,  has 
any  relation  to  the  position  of  the  gas  company,  which 
would  deprive  the  plaintiff  of  the  advantages  of  the 
judgment  he  claims  against  the  company.  It  does  not 
seem  to  have  any  relation.  It  seems  that  the  refusal  to 
recognize  was  the  consequence  of  the  bank  making  the 
claim  set  out  in  the  complaint,  upon  certain  assertions  of 
fact,  in  the  nature  of  evidence ;  but  that  would  be  im- 
material to  the  plaintift  obtaining  judgment  for  a  recog- 
nition, if  the  plaintiff  could  furnish  sufficient  evidence 
that  the  assertions  of  fact  were  untrue.  The  plaintiff 
could  enjoy  such  a  judgment  to  every  extent,  and  the 
claim  of  the  bank  would  not  be  an  incumbrance  upon  it, 
or  impair  or  diminish  its  advantages.  It  could  be  ob- 
tained with  the  certificate  in  the  hands  of  the  bank ;  for 
on  the  pleadings  it  is  still  plaintiffs  property,  and  the 
apparent  assignment  upon  it  is  really  a  nullity.  I  do 
not,  therefore,  see  tliat  the  claim  against  the  bank  has 
any  connection  with  that  against  the  gas  company. 

Xordol  perceive  in  the  comphiint  anyclaim  of  the 
plaintiff  of  which  the  several  claims  against  the  defend- 
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ants  are  parts  or  branches.  So  far  as  it  may  be  the 
light  to  obtain  a  delivery  of  the  certificate  from  the  bank, 
the  refusal  of  the  gas  company  to  recognize  the  plaintiff 
is  immaterial. 

There  is  no  claim  to  obtain  title  or  possession,  of 
which  it  is  averred  the  plaintift  has  been  wrongfully 
deprived.  The  complaint  shows  that  both  are  per- 
fect in  plaintiff.  The  claims  are  several  in  their  nature, 
and  have  no  bearing  upon  a  common  subject  matter, 
unless  it  be  that  of  possession  or  title,  and  for  neither  of 
these  is  the  action  brought.  I  am  of  opinion  that  the, 
case  was  correctly  decided  below. 

Judgments  and  orders  appealed  from  affirmed,  with 
costs. 

Van  Vorst  and  Frbbdman,  JJ.,  concurred. 


ESTATE  OF  JOHN  BRENNAN,  deceased. 

Surrogate's  Oourt,  New  York  County, 

January,  1886. 

§§  2472  Sued.  3,  2481,  Sued.  4. 

Executor  and  Adminittr<Uar^Be9training  from  exereiiing  funetione  of 

office — Power  of  turrogcAe, 

The  general  right  of  an  executor  or  administrator  to  seU  at  hlB  pleasure, 
the  personal  property  of  his  decedent's  estate  in  order  to  provide 
means  for  the  payment  of  debts  and  of  legacies  or  distributive  shares 
ib  well  settled,  and  it  is  also  well  settled  that  where  an  estate  has  two 
or  more  executors  or  administrators,  each  of  them  has  full  control  of 
the  assets,  and  may  dispose  of  the  same  without  the  co-operation  of 
his  associate,  and  the  enjoyment  of  this  right  cannot  be  lawfully  re- 
strained by  the  surrogate  merely  because  of  a  disagreement  between 
executors  or  administrators  as  to  the  time  when,  or  the  circumstances 
under  which  such  right  can  most  advantageously  be  exercised. 
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Where  one  of  two  adminiBtrators,  applied  to  the  surrogate  for  an  order 
restraining  her  co^mlnistrator  from  selling  certain  personal  property 
belonging  to  the  estate,  on  the  ground  that  it  could  be  sold  to  better 
advantage  three  months  later,  and  it  appeared  that  the  estate  was  in- 
solvent, and  that  the  property  was  employed  in  a  business  carried  on 
by  the  moving  party  as  administratrix,  which  was  attended  with  ex- 
pense and  no  little  risk, — Held,  that  the  surrogate  had  no  power  to 
grant  the  application  ;  that  even  if  he  had  such  power,  it  should  be 
denied  ui)on  the  merits  ;  that  the  case  was  eminently  one  in  which  the 
persons  to  whom  the  law  has  committed  the  management  of  the  es- 
tate should  be  i)ernutted  to  decide  according  to  their  own  discretion 
what  course  the  best  interests  of  the  estate  require  them  to  pursue. 

The  authority  given  the  surrogate  by  section  2472  (subd.  8)  of  the  Code 
of  Civil  Ftocedure  to  *'  direct  and  control  the  conduct  of  executors, 
administrators  ^nd  testamentary  trustees "  is  to  "be  exercised  in  the 
cases  and  in  the  manner  prescribed  by  statute,"  and  does  not  empower 
the  surrogate  to  interfere  with  the  orderly  discharge  by  an  admiuis- 
trator  of  ordinary  administrative  functions. 

The  cases  on  the  subject  cited  and  reviewed. 

{Decided,  January  26,  1886.) 

Motion  by  an  administratrix  for  an  order,  restraining, 
etc.,  her  co-administi  ator. 

The  facts  are  set  out  in  the  opinion. 

BoLLms,  S. — The  administratrix  of  this  decedent's 
estate  asks  for  an  order  restraining  the  administrator, 
who  is  associated  with  her  in  its  management,  from  sell- 
ing certain  property  belonging  thereto.  She  alleges  in 
her  moving  affidavit  that  she  has  continued,  since  the 
decedent's  death,  to  carry  on  the  hvery  stable  business 
which  he  conducted  in  his  lifetime,  at  No.  164  Division 
street  in  this  city ;  that  her  management  of  that  business 
has  been  profitable  to  the  estate ;  that  she  is  informed 
and  believes  that  it  is  the  purpose  of  the  respondent  to 
make  early  sale  of  the  horses,  carnages  and  other  prop- 
erty used  in  such  business ;  that  such  sale  would  at  this 
season  of  the  year  be  inadvisable  and  ought,  for  the  best 
interests  of  the  estate,  to  be  postponed  until  April  next. 

The  administrator  alleges  in  reply  that  he  is  acquainted 
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with  tbe  value  of  horses,  carnages,  harness,  etc.;  that 
this  estate  is  insolvent ;  that  it  is  indebted  to  the  firm  of 
which  he  is  a  member  in  the  sum  of  $4,200;  that  he  is 
unwilling  that  the  assets  for  which  he  is  Uable  should  be 
longer  at  the  risk  of  the  business  carried  on  by  the  ad- 
ministratrix, and  that  for  reasons  specified  by  him,  a  sale 
thereof  should  be  effected  at  once.  He  declares  that  his 
views  are  shared  by  the  sureties  on  the  administration 
bond,  and  has  filed  their  affidavits  in  support  of  his  as- 
sertion. Ausweiiug  afficlavits  have  been  presented  in 
behalf  of  the  administratrix. 

Now,  under  these  circumstances,  has  the  surrogate 
jurisdiction  to  grant  the  relief  for  which  the  administra- 
trix prays  f  And,  if  he  has  such  jurisdiction,  should 
that  relief  be  granted  ? 

FlKST. 

The  only  statutory  provision  which  expressly  author- 
izes the  surrogate  to  restrain  an  executor  or  administra- 
tor from  exercising  the  functions  of  his  office  is  sub-divi- 
sion 4  of  section  2481  of  the  Code  of  Civil  Procedure. 

It  is  there  declared  that  a  surrogate  may  **  enjoin  by 
order  an  executor,  administrator,  etc.,  etc.,  to  wlwm  a 
citation  or  otiier  process  lias  been  duly  issued  fi*om  acting 
as  such  until  the  further  order  of  the  court." 

This  grant  of  authority  is  manifestly  not  broad 
enough  to  waiTant  the  issuance  of  such  an  order  as  is 
here  sought. 

Counsel  for  the  administratrix  invokes  in  her  behalf 
the  jurisdiction  with  which  this  court  is  viested  by  section 
2472.  That  section  provides  (sub-division  3)  that  the 
surrogate  may  ^^  direct  and  control  the  conduct  of  execu- 
tors^ administrators  and  testamentary  trustees.^  This 
power  of  direction  and  control  is  limited  by  the  conclud- 
ing words  of  the  section;  which  declare  that  it  "must  be 
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exercised  in  the  cases  and  in  the  manner  prescribed  by 
statute."  ^ 

A  similar  Umitation  was  placed  upon  the  surrogate's 
authority  by  the  statute  which  was  in  operation  before 
the  Code  was  enacted.  Sec.  1,  tit.  1,  chap.  2,  part  3, 
Eev.  Stat.  (3  Banks,  6th  ed.,  325).* 

The  meaning  of  this  expression,  "to  direct  and  con- 
trol the  conduct  ...  of  executors  and  administra- 
tors,'' as  used  in  the  statute  just  cited,  has  been  on  sev- 
eral occasions  the  subject  of  judicial  determination. 

In  1845  Chancellor  Walworth  held,  in  Matter  of 
Parker  (1  Barb.  CJi.j  154),  that  the  power  conferred  by 
the  words  in  question  would  not  warrant  the  surrogate 
in  restraining  an  executor  from  disputing  in  a  court  of 
law,  the  liability  of  his  testator's  estate  upon  such  testa- 
tor's promissory  note,  or  from  prosecuting  a  bill  of  dis- 
covery for  ascertaining  the  consideration  upon  which  such 
note  was  based. 

"  It  is  difficult,"  said  the  Ohancellor,  in  the  case  just 
cited,  "  to  say  what  direction  and  control  over  executors 
and  administrators  was  intended  to  be  given, 
but  it  is  hardly  to  be  presumed  that  the  Legislature  in- 
tended to  confer  such  a  power  as  is  claimed  in  this  case. 
.  •  .  The  only  course  is  to  leave  it  to  the  executor 
under  his  oath  of  office  faithfully  and  honestly  to  dis- 
charge his  duty,  .  .  .  and  if  he  violates  that  duty, 
he  should  not  be  allowed  in  bis  accounts  the  loss  which 
the  estate  sustains." 

Bliss  V.  Sheldon,  7  Barb.  152  (1849),  was  an  appeal 
from  a  surrogate's  order  requiring  certain  executors,  who 
filed  an  inventory,  but  had  neglected  to  set  off  any  part 
of  the  property  to  their  testator's  widow  as  articles 
exempt,  to  pay  the  sura  of  $150  to  such  widow  in  lieu  of 
what  she  would  be  entitled  to  receive  under  the  ex- 
emption laws.     In  sustaining  the  order  of  the  surrogate, 

•2  R.  S.  280,  §  1. 
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which  was  assailed  for  alleged  want  of  juiisdiction  to  make 
it,  the  supreme  court  said:  "Under  the  third  sub-di- 
vision" (of  section  1,  supra)  "the  surrogate  has  plenary 
power  to  control  the  conduct  of  executors  and  adminis- 
trators. Tlie  words  are  general,  and  would  seem  to  be 
directly  applicable  to  a  case  in  which  an  executor  persists 
in  exercising  the  functions  and  discharging  the  duties  of 
his  trust  erroneously  or  irregularly;  and  any  person 
who  suffers  any  iujiuy  by  the  erroneous  action  of  the 
executor  in  his  proceedings  in  the  surrogate's  oflBce  may 
la^vfully  call  upon  the  surrogate  to  control  liis  conduct.'' 

In  Seaman  v.  Duryea,  10  Barb.  623  (1851),  the 
supreme  court,  in  construing  the  provision  of  the 
Eevised  Statutes  which  empowered  surrogates  "to 
appoint  guardians  for  minors  and  to  direct  and  control 
their  conduct,"  said :  "  The  power  to  direct  and  control 
the  conduct  of  guardians  cannot  be  a  baiTen  power. 
.  .  .  The  authority  to  appoi nt  and  lemo ve  guardians 
and  to  direct  and  control  their  conduct  given  by  law  to  a 
court  of  justice,  must  comprehend  the  power  to  compel 
them  to  do  wliatever  the  law  requires  them  to  do.^  In 
accordance  with  this  interpretation,  the  court  held  that  a 
surrogate  had  jurisdiction  to  decree  the  time  when,  the 
person  to  whom,  and  the  manner  in  which  a  superseded 
guardian  should  deliver  over  the  property  of  his  ward. 

Dubois  V.  Sands,  43  Barb.  412  (1864),  was  a  proceed- 
ing in  which  a  surrogate  had  ordered  an  executor  who 
was  directed  by  his  testator's  will,  to  expend  for  the 
benefit  of  children  the  interest  of  a  certain  legacy,  as  their 
necessities  required,  to  account  and  pay  over  such  interest 
into  the  surrogate's  court.  The  supreme  court  held,  on 
appeal,  that  the  statute  which  empowered  a  surrogate 
"to  direct  and  control  the  conduct  of  executors,"  etc., 
gave  him  authority  to  compel  executors  to  perform  what 
was  their  manifest  duty  under  their  testator's  will. 
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Wood  V.  Brown,  34  N  T.,  337  (18G6),  was  an  appeal 
from  a  supreme  court  judgment  in  an  action  wherein  an 
executor  had  sought  to  obtain  an  injunction  against  his 
co-executor  and  a  revocation  of  his  letters  on  the  giouud 
of  gross  maladministration.  It  was  held  that  under  the 
circumstances  there  apjpearing,  the  supreme  court  was 
authorized  to  control  the  conduct  of  the  defendant  so  far 
as  to  compel  him  to  place  the  assets  of  the  estate  where 
they  would  be  accessible  to  the  plaintiff,  and  so  far,  also, 
as  to  prescribe  the  mode  in  which  the  defendant  should 
co-operate  with  his  associate  in  discharging  his  duties 
under  the  will. 

Morgan,  J.,  in  the  course  of  his  opinion  aflOirming 
the  judgment  below,  declared  that  a  surrogate  might 
interfere  to  control  the  conduct  of  an  executor  in  case 
such  executor  refused  ,"  to  perform  the  duties  which  the 
law  casts  upon  him  and  which  are  necessary  to  preserve 
the  estate."  "I^is  power ^^  he  added,  "i«  not  arbitrary^ 
and  can  only  he  invoked  in  aid  of  some  regular  proceed- 
ings  which  the  statute  authoHzes  to  be  taken  against 
executors*  and  administrators.  The  surrogate  cannot, 
for  instance,  prevent  an  executor  from  defending  or  pios- 
ecuting  a  suit,  nor  can  he  interfere  with  an  executor  to 
control  him  while  in  the  orderly  discharge  of  his  duties.^ 

Burt  V.  Burt,  41  N.  Y.  46  (1869),  was  a  suit  between 
two  executors  as  to  the  custody  of  funds.  The  supreme 
court  adjudged  that  the  defendant  should  place  the 
same  in  the  custody  of  a  person  specified,  and  that  there- 
after both  the  plaintiff  and  defendant  should  put  all 
moneys  received  by  them  in  a  designated  depository,  to 
be  drawn  out  only  on  their  joint  check.  It  was  held  on 
appeal  that  in  the  absence  of  any  mismanagement  or 
misappropriation  of  assets,  or  of  any  misconduct  likely  to 
put  in  serious  jeopardy  the  interests  of  creditors  or  lega- 
tees, the  supreme  court  had  no  power  thus  to  interfere 
between  executors.  " 


.* 
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Woodruff,  J.,  writing  for  revei-sal  (all  his  associates 
concurring),  said  that  the  case  of  Wood  v.  Brown,  stipraj 
could  only  be  upheld  on  the  ground  that  the  executor 
whose  conduct  was  there  subjected  to  control  had  beeu 
guilty  of  misconduct  in  ofSce ;  had  greatly  embarrassed 
the  administration  of  the  estate,  and  had  imperiled  the 
interests  of  the  beneficiaries  under  the  will. 

No  case  decided  since  Burt  v.  Burt  has  fallen  under 
my  observation  which  takes  any  broader  view  than  is 
there  declared  respecting  the  right  of  courts  to  control 
the  conduct  of  executors  and  administrators.  Even  if 
the  allegations  in  the  affidavits  of  the  administratrix: 
were  wholly  unoontroverted,  I  should  feel  bound,  there- 
fore, to  deny  this  application. 

The  general  right  of  an  executor  or  administrator  to 
sell  at  his  pleasure  the  personal  property  of  his  dece- 
dent's estate  in  order  to  provide  means  for  the  payment 
of  debts  and  of  legacies  or  distributive  shares  is,  of  course, 
well  settled.  Eegus  v.  Squires,  26  HuUj  388 ;  Bradner  v. 
Faulkner,  34  N.  Y.  347  ;  Sherman  v.  Willett,  42  K  Y. 
146. 

It  is  equally  well  settled  that  where  an  estate  has  two 
or  more  executors  or  administrators,  each  of  them  has 
full  control  of  the  assets,  and  may  dispose  of  the  same 
without  the  co-operation  of  his  associate.  Douglass  v. 
Satterlee,  1 1  Johns.  16 ;  Wheeler  v.  Wheeler,  9  CotCj 
34 ;  Hertell  v.  Bogert,  9  Paige^  52. 

The  enjoyment  of  this  right  cannot  be  lawfully  re- 
strained by  the  surrogate  merely  because  of  a  disagree- 
ment between  executors  or  administrators  as  to  the  time 
when  or  the  circumstances  under  which  such  right  can 
most  advantageously  be  exercised. 

The  situation,  as  described  in  these  moving  papers,  is 
eminently  one  in  which  the  persons  to  whom  the  law  has 
committed  the  management  of  this  estate  should  be  per- 
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mitted  to  decide  according  to  their  own  discretion  what 
coarse  the  best  interests  of  the  estate  require  them  to 
pursue. 

The  decision  Qf  the  question  whether  an  immediate 
sale  of  the  livery  stable  property  is  desirable,  or  whether, 
on  the  other  hand,  it  is  better  to  delay  such  sale  for  three 
months,  involves  the  exercise  of  ordinary  administrative 
functions  with  whose  "orderly  discharge,"  the  surrogate 
is  powerless  to  interfere  (Wood  v.  Brown,  supra). 

Second. 

Even  if  I  had  the  power  to  grant  this  motion,  I  should 
not  exercise  it  in  view  of  the  answering  affidavits.  It  is 
by  no  means  clear  that  a  longer  continuance  of  the  busi- 
ness left  by  the  decedent  would  be  advantageous  to  the 
persons  interested  in  this  estate.  It  would  occasion  ex- 
pense and  be  attended  with  no  little  risk. 

Except  under  extraordinary  circumstances,  such  as  do 
not  seem  to  exist  in  the  case  at  bar,  courts  are  incUned 
to  look  with  disfavor  upon  such  a  course  as  this  adminis- 
tratrix seems  disposed  to  adopt. 

Motion  denied. 
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WHITE'S   BANK    OF   BUFFALO,  Ebspondents 

V.  FARTHING  et  al. 
THE  GEEMAJJ^-AMBBIOAN  BANK  OF  BUF- 
FALO BT  AL.,  AFPELLAXTS. 

OouBT  OP  Appeals,  January,  1886. 

§452. 

• 

Judgment  eredUan*  acUon — Effect  of  judgment  in^  on  the  Uens  of  other 

judgmente  againet  the  debtor — Partiee-^Bringing 

in  other  Judgment  eredUore, 

The  result  of  a  judgment  creditor's  action  to  set  aside,  as  fraudulent,  a 
conveyance  of  real  property,  will  not  affect  the  liens  of  judgments 
recovered  against  the  grantors  in  such  conveyance,  whatever  may  be 
its  form,  [S*]  but  if  the  judgment  in  such  action  sets  aside  the  con- 
veyance, the  land  will  remain  charged  with  liens  of  the  several  judg- 
ments in  the  order  of  their  docketing,  and  if  it  goes  further  and 
appoints  a  receiver  and  directs  a  sale  by  him,  the  purchaser  will,  at 
the  receiver's  sale,  take  title  as  of  the  time  of  the  conveyance  to  the 
receiver,  subject,  however,  to  the  judgments  other  than  the  plain- 
tiff's. [^]  A  judgment  establishing  the  lien  of  another  judgment  on 
real  property  owned  by  the  debtor,  but  the  legal  title  to  which  is  not 
in  him,  will  not  affect  the  rights  or  remedies  of  other  judgment  credi- 
tors of  such  debtor  or  prevent  their  bringing  similar  actions  to  reach 
such  property.  [•] 

Judgment  creditors  may  unite  in  an  action  to  set  aside  a  conveyance  by 
the  common  debtor,  made  in  fraud  of  their  rights  as  creditors,  [^] 
but  this  is  not  a  rule  of  obligation,  but  one  conferring  authority  only, 
and  all  the  judgment  creditors  are  not  necessary  parties  to  such  an  ac- 
tion, and  the  rights  and  remedies  of  those  not  parties  thereto  will  not 
be  predjudiced  by  the  judgment  therein.  [*,'] 

Although  the  court  tmdoubtedly  has  power  to  require  the  plaintiff,  in  a 
judgment  creditor's  action,  to  set  aside  a  fraudulent  conveyance,  to 
bring  in  as  a  party  defendant,  a  judgment  creditor  of  his  judgment 
debtor,  it  is  not  required  by  the  Code  of  Civil  Procedure  (§  452)  to  do 
so.  [•] 

People  V.  Albany  &  Vermont  R.  R.  Co.  (77  If,  T.,  282);  Osterhoudt  c. 
Supervisors  of  Ulster  (98  Id,  289),  distinguished,  [^j 

{Decided  January  26,  1886.) 
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Appeal  by  certain  judgment  creditors  of  .the  defend- 
ants, Matilda  Farthing,  from  an  order  of  the  general 
term  of  the  supreme  court,  in  the  fifth  department, 
afl^ming  an  order  of  the  special  term. 

This  action  was  brought  by  the  plaintiff  as  a  judgment 
creditor,  to  set  aside  a  conveyance  of  certain  real  prop- 
erty alleged  to  have  been  made  for  the  purpose  of  de- 
frauding this  plaintiff,  and  to  charge  with  the  lien  of  his 
judgments  certain  other  real  estate  which,  it  is  asserted, 
was  owned  by  the  husband  of  the  defendant,  Matilda 
Farthing,  now  deceased,  in  his  lifetime,  and  conveyed 
to  the  defendant,  John  Kelly,  as  secuiity  for  a  debt 
which  has  since  been,  paid,  and  to  which  property  the 
defendant,  Matilda  Farthing,  is  alleged  to  be  entitled  as 
her  husband's  devisee;  and,  also,  to  have  a  certain 
mortgage  upon  real  property  to  which  the  defendant, 
Matilda  Farthing,  has  title,  given  by  her  to  her  father, 
the  defendant,  John  Kelly,  declared  null  and  void.  The 
judgments  upon  which  the  action  was  founded  were 
recovered  February  4,  and  February  27,  1884,  and 
executions  issued  thereon  were  duly  returned  wholly 
unsatisfied. 

The  German-American  Bank  of  Buffalo,  The  Third 
National  Bank  of  Buffalo,  and  The  Merchants  Bank  of 
Buffalo,  having  each  recovered  judgments  against  the 
defendants,  Matilda  Farthing  and  Thomas  Farthing, 
moved,  under  section  452  of  the  Code  of  Civil  Pro- 
cedure, that  the  plaintiff  be  required  to  amend  the 
summons  and  complaint  and  all  papers  in  the  action  by 
making  them  parties  defendant.  The  motion  was  denied 
at  special  term,  and  the  order  tliereupon  entered  affirmed 
by  the  general  tenn,  and  this  appeal  was  taken  fi*om  its 
order  of  affirmance.  It  appeared  that  the  appellant,  The 
Grerraan- American  Bank  of  Buffalo,  had  prepared  a  com- 
plaint shortly  prior  to  the  commencement  of  this  action, 
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with  a  view  to  bringing  an  action  to  reach  the  property 
conveyed  to  John  Kelly,  and  had  commenced  an  action  to 
reach  certain  property  concerning  which  this  action  was 
brought,  and  that  all  the  alleged  fraudulent  conveyances 
made  by  the  defendant,  Matilda  Farthing,  were  made 
prior  to  the  recovery  of  any  judgment  against  her  by  any 
of  the  parties  to  this  appeal. 

Adelbert  Moot^  for  appellants. 

Truman  C.  Whitej  for  plain tiflf-respondent. 

Andrews,  J. — The  judgments  in  fovor  of  The  Ger- 
man-American  Bank    were    recovered    November    13, 

1883,  and  the  deficiency  judgment  in  favor  of  the  banks, 
other  than  the  plain tiflF,  April  8,  1884.  The  judgment 
in  favor  of  the  plaintifi's  bank  was  recovered  February  4, 

1884,  and  this  action  was  commenced  November  14, 1884. 
The  several  judgments  became  liens  on  lands  fraudulently 
conveyed  by  Matilda  Farthing,  the  judgment  debtor,  in 
the  order  of  their  docketing,  and  they  could  have  been 
sold  on  executions  issued  on  the  judgments.  The  plain- 
tiff, however,  elected  to  bring  its  action  to  remove  the 
alleged  fraudulent  obstruction  created  by  the  conveyan- 
ces. If  it  succeeds  in  establishing  the  fraud,  it  will  be 
entitled  to  a  judgment  setting  aside  the  conveyances 
simply,  in  which  case  it  can  proceed  to  enforce  its  judg- 
ment by  a  sale  of  the  land  on  execution  unembarrassed 
by  the  cloud  created,  or  the  court  may  proceed  further 
and  compel  the  fraudulent  grantees  to  convey  the  lands 
to  a  receiver,  to  be  sold  to  satisfy  the  plaintiff's  judg- 
ment. 

The  judgments  in  favor  of  other  banks  will  in  no 

way  be  affected,  whichever  form  the  judgment  iu 

[1]   this  action  may  take.    If  it  simply  sets  aside  the 

fraudulent  conveyances,  the  land  will  remain  charged 
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with  the  liens  of  the  several  judgments  in  order  of  their 
docketing,  and  the  proceeding  to  enforce  them  will  be  regu- 
lated by  the  statute.  If  it  goes  further  and  appoints  a 
receiver  and  directs  a  couveyance.to  him,  a  purchaser,' 
under  the  receiver's  sale,  wiU  take  title  as  of  the  time  of 
the  debtor's  conveyance  to  the  receiver,  subject,  however, 
to  the  judgments  in  favor  of  the  banks  other  than  the 
plaintiff.  Chautauqua  County  Bank  v.  Eisley,  19  N.  T. 
369. 

The  result  of  the  plaintiff's  action  will  not,  there- 
[•]    fore,  affect  the  liens  of  the  judgments  in  favor  of  the 

other  banks  who  seek  to  intervene  in  this  action. 
The  plaintiff  seeks  also  to  charge  the  Swan  street  lot 
with  the  lien  of  its  judgment,  on  the  ground  that  George 

Farthing  caused  it-  to  be  conveyed  to  Kelly,  as  secu- 
[']    rity  for  a  debt  owing  by  him  to  Kelly,  which  has 

since  been  paid ;  that  the  judgment  debtor,  Matilda 
Farthing,  as  the  devisee  of  George  Farthing,  is  entitled 
to  the  land.  The  other  banks  mav  commence  similar 
actions  to  reach  the  Swan  street  lot,  and  the  plaintiff's 
action,  followed  by  judgment  in  accordance  with  the  re- 
lief demanded,  will  not  prejudice  any  right  which  the 
other  banks  may  have  to  enforce  their  judgments  against 
it. 

According  to  the  rule  established  in  this  State  judg- 
ment creditors  holding  distinct  and  several  judgments 

may  unite  in  an  action  to  set  aside  a  conveyance  by 
[^]    the  common  debtor  made  in  fraud  of  their  rights  as 

creditors.  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139. 
This  is  a  convenient  rule,  but  it  is  not  a  rule  of  obligation, 
but  one  conferring  authority  only.  It  has  never  been 
held  that  all  judgment  creditors  so  situated  were  neces- 
sary parties  to  such  an  action.  We  think  section  452  of 
the  Code  does  not  require  the  court,  on  application,  to 
compel  a  plaintiff  to  bring  in    a  judgment  creditor 
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[*]  DOt  originally  made  a  party,  as  a  party  to  an  action 
instituted  by  him  to  set  aside  a  fi'audulent  convej^- 
ance,  although  its  power  to  direct  it  to  be  done  cannot 
be  doubted.  The  rights  of  the  creditor  not  made  a 
[«J  party  will  not  be  prejudiced  by  the  judgment  in  that 
action.  A  judgment  creditor  has  no  title  to  the  land 
of  the  judgment  debtor,  but  a  lien  only  which  may  by 
subsequent  proceedings,  become  the  foundation  of  title ; 
nor  has  he  any  interest  in  the  subject  matter  of  the  ac- 
tion brought  by  another  judgment  creditor,  within  the 
meaning  of  the  section.  He  may  have  an  interest  which 
will  be  subserved  by  having  the  conveyance  set  aside. 
But  he  will  not  be  concluded  by  a  denial  of  that  relief  in 
the  action  of  the  other  creditor,  and  whatever  the  result 
of  that  action  may  be,  his  rights  and  remedies  remain  as 
before. 

The  cases  of  People  v.  Albany  &  Vermont  R.E.  Co.,(77 
N.  Y.  232)  and  Osterhoudt  t?.  Supervisoi-s  of  Ulster  (98  Id. 
239),  cited  by  the  appellant,  are  not  aualagous.  No 
['']  effectual  judgment  could  be  rendered  in  those  ac- 
tions without  directly  cutting  off  or  impairing  rights  of 
persons  not  parties,  and  it  was  held,  in  accordance  with 
the  settled  rule  in  equity,  that  they  should  be  brought  in 
so  that  they  might  be  a  complete  determination  of  the 
controversy. 

We  think  the  order  appealed  from  was  discretionary, 
and  that  the  appeal  should  therefore  be  dismissed. 
All  concurred. 
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DOELAN,  AppETJiANT,    V.    WILSON,  EBSPOinDBNT 

Oirr  OouBT  op  New  Tobk,  Geishebal  Teem, 

December,  1885. 

§724, 

Beeurtty  reqttired  as  eonditUm  of  opening  dtfautt—  When  Ju9t(ficaUen  ef, 
not  required — Fomif  ete.,  of,  haw  determined. 

Where  an  order  opened  a  judgment  taken  by  default,  upon  the  payment 
of  $10,  and  the  giving  of  '*  security  to  be  approved  by  one  of  the 
justices  of  the  court  for  the  payment  of  any  judgment "  that  may 
be  recovered,  etc.,  and  did  not  prescribe  the  form  of  security,  nor  tho 
number  of  sureties,  nor  the  penalty,  nor  provide  for  the  justification  of 
the  sureties, — Held,  that  the  order  was  complied  with  by  the  payment 
of  the  costs,  and  the  giving  and  approved  of  a  bond  ;  that  the  form 
of  the  security  was  to  be  determined,  and  the  sufficiency  of  the 
sureties  ascertained  by  the  justice  granting  the  relief  in  any  manner 
he  directed,  and  it  was  not  necessary  that  the  sureties  justify,  unless 
he  required  it ;  that  the  approval  endorsed  on  the  bond  by  the  court 
was  conclusive  evidence  that  it  was  a  compliance  with  the  order,  and 
if  it  was  not  a  strict  compliance  with  the  order,  the  remedy  was  to 
apply  to  the  court  to  vacate  the  approval,  on  the  ground  of  irregulari- 
ties, specifying  them. 

In  such  a  case  the  power  of  the  court  to  require  security  is  derived  from 
section  724  of  the  Code  of  Civil  Procedure,  which  provides  that  "  the 
court  may  upon  such  terms  as  justice  requires  "  relieve  a  party  from 
a  judgment  taken  by  default,  etc.,  and  under  its  provisions  the  court, 
if  it  requires  security,  may  determine  its  form,  and  if  the  security 
given  answers  the  requirements  of  the  order  and  is  approved  of,  the 
relief  granted  follows  as  of  course. 

Ck)od  practice  requires  that  a  bond  given  in  a  legal  proceeding  should 
state  the  residence,  if  not  the  occupation  of  the  surety. 

{Bedded  December  21,  1885.) 

Appeal  from  order  denying  motion  by  plaintifl  for 
judgment. 
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Plaintiflf,  on  the  15tb  day  of  August,  1885,  obtained  an 
order  directing  judgment  herein  in  his  favor.  Defendant 
applying  for  relief  therefrom,  on  the  10th  day  of  Septem- 
ber, 1885,  obtained  an  order  permitting  him  to  defend, 
provided  he  pay  certain  costs  and  give  security  to 
be  approved  by  one  of  the  justices  of  this  court,  for  the 
payment  of  any  judgment  which  the  plaintiff  may  herein 
recover  against  the  defendant.  On  the  26th  day  of  Sep- 
tember, 1885,  defendant  gave  a  bond  which  was  marked 
"  approved,"  by  Mr.  Justice  Hall.  On  the  28th  day  of 
September,  1885,  plaintiff  excepted  to  the  sureties,  and 
the  defendant  failing  to  have  them  justify,  motion  was 
made  for  judgment  as  for  failure  to  comply  with  the 
conditions  of  the  order.  The  motion  was  denied ;  Mr. 
Justice  ^EHBBAS,  in  deciding  it,  filing  the  following  mem- 
orandum : 

"  Inasmuch  as  the  order  requiring  surety  contains  no 
reference  to  a  justification  of  the  sm*eties,  such  justifica- 
tion will  not  be  compelled.  Motion  denied,  1 10  costs  to 
abide  event." 

From  the  order  thereupon  entered,  this  appeal  was 
taken. 

Charks  H.  Prey  erf  for  plain  tiflPrappellant. 

AUen  Lee  8midt,  for  defendant-respondent. 

MgAdam,  Oh.  J. — The  order  appealed  from  must  be 
affirmed,  for  the  following  reasons : 

I.  The  order  made  September  10,  1885,  relieved  the 
defendant  from  the  effect  of  the  order  of  August  15.  (1) 
on  payment  of  $10  costs,  and  (2)  on  giving  security  to  be 
approved  by  one  of  the  justices  of  the  court  for  the  pay- 
ment of  any  judgment  to  be  recovered,  etc.  Security  to 
the  eflfect  required  was  given,  and  it  was  approved  of  as 
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required  by  the  order,  and  the  ten  dollars  costs  were  paid. 
This  was  a  full  compliance  with  the  order  of  September 
10th,  and  gave  the  defendant  the  benefit  of  all  that  order 
aflForded. 

IL  The  security  was  in  the  form  of  a  bond,  and  its 
authority  was  the  order  of  September  10th.  As  the  bond 
derives  its  binding  force  from  that  order,  it  is  valid  if 
drawn  in  compliance  with  it,  and  the  approval  indorsed 
thereon  by  the  court,  is  conclusive  evidence  of  the  fact 
that  it  is  a  compliance  with  the  order.  I  use  the  word 
conclusive,  because  if  not  a  strict  compliancy  with  order, 
the  remedy  of  the  defendant  was  to  apply  to  the  court  to 
vacate  the  approval  on  the  ground  of  irregularity,  speci- 
fying it.  If  the  objection  was  found  to  be  well  taken  the 
approval  would,  no  doubt,  have  been  set  aside,  and  the 
court  might  or  might  not  have  allowed  a  new  bond  to  be 
given  in  a  form  which  would  have  obviated  the  objection, 
but  while  the  approval  stood  upon  the  bond  it  was  evi- 
dence that  the  requirements  of  the  order  had  been  com- 
plied with,  because  the  order  in  terms  makes  the  appro- 
val the  test  of  this  fact.  The  order  does  not  prescribe 
the  form  of  the  security,  nor  the  number  of  sureties,  nor 
the  penalties,  nor  does  it  provide  for  the  justification  of 
the  sureties ;  it  simply  requires  "security  to  be  approved 
by  one  of  the  justices  of  the  court  for  the  payment  of  any 
judgment  to  be  rendered,  etc.,''  and  this  provision  as  be- 
fore suggested  was  fully  complied  with. 

III.  The  security  was  not  in  the  form  of  a  statutory 
undertaking  in  respect  to  which  the  provision  of  the 
Code  as  to  justification  apply,  but  in  the  form  of  security 
by  bond,  the  character  which  is  left  to  the  judge  granting 
the  relief  to  determine,  and  the  suflSciencies  of  the  sure- 
ties is  to  be  ascertained  in  any  manner  the  judge  directs. 
There  is  to  be  no  justification  in  open  court  unless  the 
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judge  requires  it,  and  the  sureties  may  be  approved  on  a 
simple  affidavit  of  their  sufficiencies,  if  that  kind  of  proof 
satisfies  the  conscience  of  the  judge  that  the  sureties 
are  sufficient.  If  the  judge  intends  that  the  sui'eties 
shall  justify  in  court,  if  excepted  to,  that  provision  should 
be  inserted  in  the  order,  before  the  party  for  whose  ben- 
efit the  bond  is  given  can  claim  that  privilege  as  one  of 
right.  If  such  a  justification  is  ordered,  the  party  ob- 
taining the  favor  must  comply  with  the  requirements,  or 
the  relief  he  seeks  will  be  denied  for  non-comphance  with 
the  conditions  on  which  liis  default  was  excused.  The 
power  of  the  court  to  regulate  this  matter  is  derived  from 
section  724  of  the  Code,  which  provides  that  "  the  court 
may  upon  such  terms  as  justice  requires,''  reUeve  a  par- 
ty from  a  judgment  taken  against  him  by  default  through 
inadvertence.  Under  this  provision,  if  the  court  requires 
security,  it  may  determine  the  form  of  the  security,  and 
if  the  security  given  answers  the  requirements  of  the 
order,  and  is  approved  of,  the  relief  granted  follows  as  of 
course.  The  security  given  in  this  case  met  all  the  re- 
quirements of  the  order,  and  the  costs  haAing  been  paid, 
the  defendant  was  fully  relieved  from  his  default,  and,  be- 
ing relieved,  the  plaintiflf  could  not  make  a  new  applica- 
tion for  judgment  simply  because  the  sureties  would  not 
appear  in  open  court  for  examination  as  to  their  suffi- 
ciency. The  court  had  imposed  no  such  condition,  and 
the  plaintiff  could  not  exact  it,  and  there  is  no  statute 
that  requires  it. 

IV.  The  bond  given  is  not  exactly  in  the  form  required 
by  good  practice ;  the  surety  ought  to  have  given  his 
residence,  if  not  his  occupation,  so  that  the  plaintiff  might 
know  at  once  where  the  sureties  resided,  so  that  the 
l)laintift  might  know  who  to  proceed  against,  in  case  it 
became  necessary  to  prosecute  the  bond,  and  on  a  motion 
made  for  the  purpose,  the  court  would  no  doubt  have  re- 
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quired  the  defendant  to  give  the  residence  or  occupation 
of  the  surety,  or  would  have  required  a  new  bond  con- 
taining the  residence  and  occupation  of  the  surety. 

V.  If  the  court  had  been  imposed  upon  by  fictitious 
bail,  it  might,  and  no  doubt  would,  upon  being  informed 
of  the  fact  by  proper  proofs,  have  required  a  new  and 
sufficient  surety,  and  might  have  punished  the  party 
guilty  of  the  imposition ;  but  no  such  charge  was  proved. 
On  the  contrary,  the  plaintiff  proceeded  on  the  theory 
that  he  was  entitled  to  a  justification  as  a  matter  of 
right.  True,  he  alleged  that  he  could  hot  find  the  surety, 
but  the  trouble  is,  that  he  did  not  know  where  to  look  for 
him,  a  difficulty  which  might  and  would  have  been  over- 
come if  the  plaintiff  had  raa<ie  the  motion  suggested  in 
the  preceding  paragraph.  The  truth  is,  that  tlie  plain- 
tiff has  misconceived  the  practice.  The  court  below 
did  not  err  in  making  the  du-ection  appealed  ft'ora,  and  it 
follows,  therefore,  that  the  order  must  be  affirmed,  with 
costs.  ^ 

Hall  and  Hyatt,  J  J.,  concurred. 


BRIGGS    ET   AL.,  Eespondbnts    v.   PREEDMAN, 

Appellant. 

SuPBEMB    Court,    First   Departatent,    General 

Term,  October,  1885. 

^§538. 

Counter-claim — Striking  out  verified  answer  setting  up. 

Where  in  an  action  on  two  promissory  notes  against  the  maker  thereof, 
the  defendant's  answer  set  up  *'  for  a  defence  and  as  a  counter-claim  " 
that  the  notes  sued  upon  were  given  for  goods,  wares  and  merchan- 
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dise,  and  that  it  was  agreed  at  the  time  of  the  sale,  that  the  goods 
should  be  billed  and  charged  at  the  actual  cost  thereof,  and  an  addition. 

I 

of  a  commission  of  five  per  cent. ,  and  that  when  the  notes  in  suit 
were  given  it  was  represented  that  they  were  for  the  proportionate 
parts  of  the  cost  of  the  goods  and  the  commission  added ;  that  the 
plaintiffs  overcharged  the  defendant  on  the  actual  cost  of  the  goods 
$2,500,  which  amount  should  be  deducted  from  the  amount  of  the 
debt,  and  the  notes  surrendered  to  hiiQ  and  canceled,  and  asked  judg- 
ment for  said  sum, — Held,  that  the  answer  set  up  a  counter-claim,  and 
being  verified  could  not  be  stricken  out  on  motion  as  sham. 

An  answer  containing  a  counter- claim  wliich  is  verified  cannot  be  strick- 
en out  as  sham  upon  an  ex  parte  affidavit  of  its  falsity. 

Collins  f>.  Swan  (7  Bodt,  04) ;  Pettrech  «.  McKay  (47  2f.  T.  426), 
followed. 

(Decided  October,  80,  1885.) 

Appeal  by  defendant  from  order  stxiking  out  his 
answer  as  sham. 

The  action  was  brought  to  recover  the  sum  of  $2,247.92 
upon  two  promissory  notes  made  by  plaintiff.  The 
answer  of  the  defendant  did  not  deny  or  otherwise  con- 
trovert any  of  the  allegations  of  the  complaint,  but  "  for 
a  defence  and  as  a  counter-claim  to  the  first  and  second 
causes  of  action  stated  in  the  complaint,"  set  up  a  claim 
for  overcharges  by  plaintiff  for  goods,  for  which  the  notes 
in  suit  were  alleged  to  have  been  given  substantially  as 
stated  in  the  opinion.  This  answer  was  verified  by  the 
defendant.  The  plaintiffs  moved,  upon  aflSda\it8,  to 
strike  out  the  answer,  as  sham,  and  the  motion  was 
granted. 

Melville  H.  Regensberger^  for  defendant-appellant. 

A.  Blumenstiel  {Blumeiistiel  &  Hir^ch,  attorneys),  for 
plaintiff-respondent. 

Davis,  P.  J. — The  answer  in  this  case  we  think  sets 
up  a  counter-claim.  The  plaintiffs  sue  upon  notes  upon 
which  they  demand  judgment  for  a  balance  of  $2,247.92 
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and  interest.  The  defendant  alleges  that  the  notes  sued 
upon  were  given  for  goods,  wares  and  merchandise,  and 
that  it  was  agreed  at  the  time  of  the  sale  that  the  goods 
should  be  billed  and  charged  at  the  actual  cost  thereof 
and  an  addition  of  a  commission  of  five  per  cent.,  and 
that  when  the  notes  in  suit  were  given,  it  was  represented 
that  they  were  for  proportionate  parts  of  the  cost  of 
the  goods  and  the  commission  added.  The  defendant 
then  alleges,  on  information  and  belief,  that  the  plain- 
tifts  overcharged  the  defendant  on  the  actual  cost  of 
the  goods,  the  sum  of  twenty-five  hundred  dollars,  which 
amount  should  be  deducted  from  the  amount  of  the  debt, 
and  the  notes  surrendered  to  him  and  canceled,  and  that 
he  have  judgment  for  the  amount  of  his  counter-claim. 

This  presented  an  issue  of  fact  relating  to  the  coun- 
ter-claim which  cannot,  we  think,  be  stricken  out  upon 
an  ex  parte  affidavit  of  its  falsity.  The  case  is  disposed 
of  by  Collins  v.  Swan  (7  Bob.  94),  and  Fettrech  v. 
McKay  (47  N.  T.  426),  which,  in  effect,  hold  that  a  veri- 
fied counter-claim  cannot  be  stricken  out  as  sham. 

The  order  should  be  reversed  and  the  motion  denied, 
with  $  1 0  costs  and  disbursements. 

Bbady  and  Daniels,  JJ.,  concurred. 
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BAEBMOEE,  Eespokdent,  v.  TAYLOE,    Appel- 
lant. 

SUPEBIOB  OOUBT  OF  THE  OlTY  OF  NeW  YOBK,  GEN- 
ERAL Term,  December,  1885. 

§531. 


BiU  of  partieulara — Instance  of  ocue  in  which  properly  ordered. 

Where  a  complaint  set  forth  claims  for  work,  labor  and  services  of 
plaintiff *s  assignor;  for  moneys  had  and  received  for  the  use  of  plain- 
tiff's assignor  and  for  moneys  paid,  laid  out  and  expended  by  plaintiff's 
assignor,  and  the  answer  contained  a  general  denial  of  each  claim, 
and  averred  paypient  to  plaintiff's  assignor  for  his  services  and  for 
moneys  paid  out,  etc.,  and  that  defendant  had  accounted  for  any 
moneys  received  on  account  of  plaintiff's  assignor,  and  it  appeared 
that  tiie  plaintiff  had,  at  defendant's  request,  furnished  a  bill  of 
particulars,  giving  credit  to  defendant  for  every  payment  known  to 
plaintiff  to  exist,  and  that  without  a  bill  of  particulars  from  de- 
fendant plaintiff  would  be  in  ignorance  of  the  sums  of  money, 
items,  dates,  etc.,  by  which  defendant  would  attempt  to  prove  his 
payments  to  and  accounting  with  plaintiff's  assignor,— j^ejd,  that 
an  order  for  a  bill  of  particulars  of  alleged  payments  to  and  ac- 
countings with  the  plaintiff's  assignor  was  within  the  discretionary 
power  of  the  court,  and  properly  granted. 

(Bedded  December  7,  1886.) 

Appeal  from  order  requiring  defendant  to  furnish  a 
bill  of  particulai-s. 

* 

The  facts  appear  in  the  opinion. 

*  Shipmatiy   Barlow^    Larocque  &   Choate  and    Sal. 
Sanfordy  for  defendant-appellant. 

JohneSy  Benner  &  Wilcox^  for  plaintiff-respondent. 
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Preedman,  J. — The  complaint  alleges  three  causes 
of  action,  viz. :  1st,  Work,  labor  and  services  of  plain- 
tiflPs  assignor,  of  the  value  of  $1,800;  2d,  Money 
had  and  received  for  the  use  of  plaintiff's  assignor, 
$1,945.42,  and  3d,  Money  paid,  laid  out  and  expended 
by  plaintiflPs  assignor,  at  defendant's  request,  to  the 
amount  of  $590.92. 

The  answer  consists  of  a  general  denial  as  to  each  of 
the  causes  of  action,  and  the  defense  that  the  plaintifl's 
assignor  has  been  fully  paid  for  any  services  rendered,  or 
moneys  paid,  laid  out,  or  expended,  and  that  the  de- 
fendant has  fully  accounted  for  any  moneys  at  any  time 
received  by  him  for  account  of  the  plaintifl's  assignor. 

Upon  plaintiff's  motion  for  a  bill  of  particulars  con- 
cerning the  alleged  payments  to,  and  accounting  had 
with  plaintiff's  assignor,  it  was  made  to  appear  by  the, 
affidavit  of  the  plaintiff*,  that  upon  demand  he  had  fur- 
nished the  defendant  with  a  bill  of  particulars,  eontainiug 
the  items  and  details  of  the  causes  of  actions  set  out  in 
the  complaint ;  that  in  such  bill  he  had  given  to  the  de- 
fendant credit  for  every  payment  known  to  him  to  ex- 
ist ;  that  he  has  no  knowledge  or  information  as  to  the 
defendant  having  ever  paid  anything  further  than  what 
he  had  been  given  credit  for ;  and  that,  without  a  bill  of 
particulars,  he  will  be  in  complete  ignorance  of  the  sums 
of  money,  items,  dates,  etc.,  by  which  the  defendant  will 
undeitake  to  prove  his  alleged  payments  to,  and  account- 
ings had  with,  plaintiff's  assignor. 

These  matters  were  not  denied  by  any  counter  aflB- 
davit,  and  as  it  was  apparent  that  the  plaintiff  could 
have  no  personal  knowledge  concerning  the  defendant's 
alleged  payments  to,  or  the  accounting  had  with,  plain- 
tiff's assignor,  a  case  was  presented,  which  called  for  the 
exercise  of  the  discretionary  power  of  the  court  within 
the  rule  as  laid  down  in  Witkowski  v.  Paramore  (93  N. 
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T.  467) ;  D wight  v.   Germania  Ins.  Oo.  (84  Id.  493) ; 
Diossy  V.  Bust  (46  N.  Y.  Super.  [14  J.  and  S.]  374). 

Under  the  circumstances  as  they  appeared,  the  order 
requiring  the  defendant  to  give  to  the  plaintiflF  a  bill  of 
particulars  concerning  the  alleged  payments  to,  and  the 
accounting  had  with,  plaintifi's  assignor,  was  a  proper 
exercise  of  the  power  conferred  by  section  531  of  the 
Code  of  Civil  Procedure. 

The  order  appealed  from  should  be  affirmed,  with 
costs,  etc. 

Sedgwick,  Ch.  J.,  concurred. 


EOBINSON  V.  AMERICAN  CHEMICAL  00. 

SuPRB3»tfs  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  Jajjjuary,  1886. 

§  724. 

Opening  defauU — When  astignee  of  judgment  necessary  partis  to  motion 

to  open  default  and  set  aside  judgment. 

Where  on  a  motion  by  creditors  of  a  corporate  defendant  to  open  a  de- 
fault and  set  aside  a  Judgment  entered  thereon,  against  such  defendant, 
it  appeared  that  the  judgment  had  been  assigned  by  the  plaintiff  to  a 
third  person,  and  that  this  fact  was  known  to  attorneys  for  the  mov- 
ing parties  before  the  service  of  the  motion  papers,  but  notice  of  the 
motion  had  not  been  served  on  such  assignee, — Held,  that  the  assignee 
and  holder  of  the  judgment  was  a  necessary  party  to  the  motion,  and 
the  motion  must  be  denied  without  considering  the  merits,  because  he 
had  not  been  given  notice  of  it. 

{Decided  January  0, 1886.) 

Motion  on  behalf  of  the  creditors  of  the  defendant,  a 
domestic  corporation,  to  open  the  default  in  this  action, 
and  to  vacate  and  set  aside  the  judgment  entered  there- 
on, and  permit  the  moving  parties  to  defend. 
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Kndppy  Nottinghqfli  &  Andrews^  for  creditors  of  de- 
fendant and  motion. 

Chamberlin  &  Ayres,  for  plaintiff^  opposed. 

KEJrarBDY,  J. — The  judgment  attacked  was  entered 
by  default  against  defendant  on  the  28th  day  of  February, 
1885.  In  the  month  of  December,  1885,  as  the  opposing 
affidavits  show,  the  plaintiff  assigned  and  transferred  the 
judgment  to  one  Alfred  Howlett,  who  paid  full  value 
therefor,  and  now  is  the  owner  and  holder  thereof.  The 
fact  that  the  judgment  had  been  assigned  by  Robin- 
son was  known  to  the  attorneys  for  the  moving  parties 
before  the  service  of  the  moving  papers. 

I  am  of  opinion  that  Howlett,  the  assignee  and  holder 
of  the  judgment,  is  a  necessary  party  to  this  proceeding  ; 
that  witliout  his  being  made  such  and  given  an  oppor- 
tunity to  be  heard,  any  order  which  might  be  made 
would  in  no  manner  affect  him  or  the  judgment  of  which 
he  is  the  owner. 

Upon  this  ground  and  without  in  any  manner  con- 
sidering the  question  made,  the  motion  must  be  denied. 

If  it  be  conceded  that  Howlett  took  the  judgment, 
subject  to  all  the  equities  between  the  original  parties, 
still  an  order  made  in  a  proceeding  to  which  he  was  not 
a  party,  and  when  he  had  no  opportunity  to  be  heard 
would  in  no  manner  affect  him  or  his  rights  under  the 
judgment. 

An  order  will  be  entered  denying  the  motion,  with 
ten  dollars  costs,  without  prejudice  to  the  right  to  renew, 
bringing  in  the  necessary  party  or  parties. 


-S-  T.^2 
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OOLLIS  BT  AL,,  Ebspondbnts,  v.  ALBXJETIS, 

Appbllant. 

N.  Y.  OouET  OP  Common  Plbas,  Gbnbral  Term, 

January,  1886. 

§§  500,  537. 

Answer — Instance  of^  Tuld  frvnoUms, 

Where  in  an  action  upon  a  covenant  in  a  written  lease  to  pay  rent,  the 
ai^wer  admits  the  making  of  the  lease  pleaded,  and  sets  forth  that  de- 
fendant has  no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  terms  or  conditions  thereof,  or  whether  defendant  covenanted  to 
pay  the  rent  reserved  in  the  lease,  or  as  to  the  performance  by  plain- 
tiffs of  the  conditions  thereof;  such  answer  pleads  no  defence,  and  is 
frivolous,  and  judgment  should  be  granted  thereon. 

(Decided  February  1,  1886.; 

Appeal  from  an  drder  and  judgment  of  the  general 
term  of  the  New  York  city  court  affirming  order  and 
j  udgment  of  the  special  ternj. 

The  opinion  states  the  facts. 

Edivard  P.  Wilder,  for  defendant-appellant. 

Adolph  L.  Sanger^  for  plaintift-respondent. 

Alle^st,  J. — The  appeal  in  this  case  is  from  an  order 
and  judgment  of  the  city  court. 

The  plaintifts  moved  for  judgment  on  account  of  the 
frivolousuess  of  the  answer,  and  the  motion  was  granted . 
Upon  an  appeal  to  the  general  term  of  the  city  court  the 
order  was  affirmed ;  the  defendant  appeals  to  this  court 
from  the  order  and  from  the  judgment. 

The  action  is  for  rent,  and  the  plaintiff  pleads  a 
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written  lease,  alleging  its  execution  between  the  plain- 
tiffs and  the  defendant ;  the  covenant  of  tlie  defendant  to 
pay  the  rent  named  therein ;  tlie  performance  of  the  con-r 
ditions  of  the  lease  by  the  plaintiffs,  and  the  non-pay- 
ment by  defendant  of  the  ivnt  on  the  1st  day  of  Jlarch 
and  the  1st  day  of  April,  1885.  The  answer  admits  the 
making  and  execution  of  the  lease,  and  stiites :  1st,  That 
the  defendant  btis  no  knowledge  or  infoimation  suf- 
ficient to  form  a  belief  as  to  the  terms  or  conditions 
thereof;  2d,  That  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  whether  ho  covenanted  to 
pay  the  rent  reserved  in  the  lease ;  3d,  That  he  has 
no  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  performance  by  the  plaintiffs  of  the  conditions 
of  the  lease;  4th,  A  denial  that  the  rent  claimed  to  be 
due  on  April  1st  was  ever  demanded. 

Of  the  fourth  paragi*aph  of  the  answer,  it  may  be  said 
that  it  was  not  necessary  for  the  plaintiffs  to  aver  a  de- 
mand for  the  rent,  and  that  that  allegation  is  immaterial, 
and  having  averred  it  they  are  not  bound  to  prove  it. 

This  appeal's  to  be  a  case  of  a  defendant  who  has  no 
defence  to  the  action  against  him,  and  who  is  endeavor- 
ing, by  the  use  of  the  form  of  words  presciibed  in  section 
500  of  the  Code  of  Civil  Procedure,  to  delay  a  judgment. 

It  is  true  that  a  defendant  who  has  no  knowledge  or 
information  sufficient  to  foim  a  belief  as  to  a  material 
allegation  in  the  complaint  may,  in  his  answer,  deny  that 
he  h[is  any  knowledge  or  information  sufficient  to  form  a 
belief,  and  that  amounts  to  a  traverse.  But  this  answer 
admits  the  plaintiffs'  cause  of  action,  pleads  no  defence 
to  it ;  puts  in  issue  none  of  the  material  allegaticms 
of  the  complaint,  and  does  not  put  the  plaintiff  to  his 
j)roof.  The  defendant  in  effect  says :  "  I  admit  I  made 
the  written  agreement  upon  which  you  have  sued  me, 
but  I  cannot  recall  the  exact  words  of  it.'' 

Vol.  IX-«. 
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The  answer  is  so  palpably  bad  as  to  raise  the  presump- 
tion that  it  was  interposed  for  the  purpose  of  delay. 

Answers  of  this  kind  have  been  adjudged  fiivolousby 
this  court  in  Wesson  v.  Judd,  1  Ahb.  P.  254,  and  Byrne  v, 
Benton,  3  N.  Y.  Monthly  Law  Bui  100. 

The  judgment  of  the  coui-t  below  is  right,  and  is 
affirmed. 

Lasbemobe,  p.  J.,  and  Bookstaver,  J.,  concurred. 


SOHWAN  V.  MUTUAL  TRUST  FUXD  LIFE 

ASSOC  lATIOX. 

Supreme  Court,  First  Dkpautmext,  New  York 
County,  Special  Term,  February,  1880. 

^  516. 

Beply —  When  required  to  new  matter  in  answer  in  aeUon  on  insurance 

policy. 

Where  in  an  action  against  an  insurance  company,  to  recover  upon  a 
policy  of  insurance,  benefits  accruing  upon  the  death  of  the  insured, 
the  answer  set  up  as  a  defence  false  statements  in  the  application  on 
which  the  policy  was  issued,  and  also  the  lapse  of  the  policy  by  the 
non-payment  of  assessments, — Held,  that  the  plaintiff  should  be  re- 
quired to  reply  to  such  defence. 

{Decided  February,  1886.; 

Motion  that  the  plaintiff  be  required  to  reply  to  new 
matter  contained  in  the  answer. 

The  defendant  is  an  insurance  company  doing  busi- 
ness upon  the  assessment  plan.  The  action  was  brought 
to  recover  on  a  policy  of  insurance,  .issued  by  the  de- 
fendant, on    the  life  of  plaintiff^s  husband,  for  the  bene- 
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fit  of  plaintiff,  benefits  which  accrued  thereunder  upon 
the  death  of  said  plaintiff's  husband.  The  answer  set 
up,  that  the  policy  was  procured  by  the  insured,  by 
making  certain  statements  in  a  wiitten  application, 
and  that  in  said  application  the  insured  ro<ade  false 
statements  and  representations,  and  further  alleged  that 
the  certificate  or  pohcy  had  lapsed  by  reason  of  the 
non-payment  of  an  assessment  levied  by  the  defendant. 
Defendant  made  a  motion  to  compel  plaintiff  to  reply 
to  these  defences,  as  being  new  matter  set  up  by  way  of 
avoidance. 

Frederick  8.  Taylor  {Taylor  &  Parker^  attorneys), 
for  defendant  and  motion. 

The  defendant  should  be  apprised  of  ttfe  way  in  which 
the  plaintiff  proposes  to  avoid,  what  defendant  claims  to 
be  a  complete  defence.  The  issues  sliould  be  so  settled 
before  the  parties  prepare  for  trial.  McGin  v.  Torrence, 
4  JV.  Y.  Law  Bulletin  29;  Brinkerhoff  v.  Brinkerhoft,  8 
Abb.  iV.  C.  207  ;  Hubbell  v.  Fowler,  1  Abb.  Pr.  N.S.^; 
Sogers  V.  Mutual  R.  "P.  Life  Association,  1  Hmo.  Pr.  N. 
8. 194;  Poillon  v.  Lawrence,  43  N.  Y.  Super.  (II  J.  &  S.) 
385. 

Morris  Ooodhartj  opposed. 

Babrett,  J.— Motion  that  plaintiff  reply  to  the  new 
matter  by  way  of  avoidance,  contained  in  the  answer, 
granted. 
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GRIFFIN,   Respondent,   v.   THE  LONG  ISLAND 
RAIL  ROAD  COMPANY,  Appellant. 

Court  of  Appeals,  February,  1886. 

§§  600,  1720,  1723. 

BepUfoin — Pi^oof  of  titUj  when  nec6B»ary  in  action  of — Wlisn  may  be 
thown  to  be  in  third  person — Denial  in  answer  of  each  and  every 
allegation  in  complaint  not  before  admitted  or  contro- 
verted —  When  good  general  denial. 

Where  the  complaiDt  in  an  action  to  recover  chattels  contained  all  the 
allegations  necessary  to  show  a  wrongful  detention,  and  might  by 
a  liberal  construction  be  held  to  be  framed  in  a  double  aspect,  both 
for  the  wrongfnl  taking  and  the  wrongful  detention,  and  upon  the 
trial,  there  was  no  proof  given  or  offered  to  show  a  wrongful  tak- 
ing, but  the  plaintiff  simply  gave  proof  to  show  the  wrongful 
detention, — Held^  that  the  action  should  be  treated  as  though  it 
had  been  brought  for  a  wrongful  detention  only.['] 

In  an  action  to  recover  chattels  wrongfully  detained  from  the  plaint- 
iff, where  the  taking  is  not  complained  of,  the  plaintiff,  to  maintain 
his  action,  must  show  his  title  to,  and  right  to  the  possession  of 
the  chattels,  and  the  defendant  has  the  right,  under  a  general 
denial,  to  controvert  this  by  proof,  and  show  the  property  and 
right  tojthe  possession  of  the  chattels  to  be  in  himself  or  a  third 
person,  and  thus  defeat  the  action  ;[\*]  but  it  seenu,  that  where  the 
property  was  taken  by  the  defendant  from  the  actual  possessiou  of 
the  plaintiff,  the  taking  would  not  be  justified  by  allegation  and 
proof  of  title  in  a  third  person  with  which  the  defendant  did  not 
connect  himself.  ['] 

Kennedy  v.  Shaw  (38  Ind,  474)  approved;  [•]  Stowell  v,  Otis  (71  N,  F. 
86)  distinguished. [*J 

Where,  in  an  action  to  recover  chattels  wrongfully  detained  by  the 
defendant  from  the  plaintiff,  who  was  the  receiver  of  a  railway 
company,  the  taking  was  not  alleged  to  have  been  wrongful,  and 
the  answer  denied  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegations  in  the  complaint  setting 
out  the  plaintiff^s  appointment  as  receiver;  admitted  the  demand 
for  and  non-delivery  of  the  chattels,  and  denied  on  information 
and  belief  each  and  every  allegation  of  the  complaint  not  before 


CIVIL    PROCEDURE    REPORTS.  85 


Griffin  v.  Long  Island  R.  R.  Co. 


admitted  or  controverted, — ffeldj  that  the  denial  of  each  and  every  * 
allegation,  etc.,  wns  a  good  general  denial  ;[*]  that  what  had  been 
before  admitted  and  controverted  was  clearly  specified,  and  hence 
there  was  no  doubt  or  confusion;  that  this  general  denial  put  in 
issue  not  only  the  wrongful  detention,  but  plaintiff's  title,  and 
upon  that  issue  the  defendant  had  the  rigiit  to  show  not  only  title 
in  itself,  but  title  out  of  the  plaintiff,  and  in  a  third  person. [^] 

Clark  V.  Dillon  (97  iV.  T.  870),  distinguiHhed-t*] 

The  rules  of  pleading,  and  as  to  proving  title  in  actions  of  replevin 
nt  common  law,  stated.  [^'] 

Under  our  system  of  practice,  and  under  every  rational  and  logical 
system  of  pleading,  the  defendant  must,  under  a  general  denial,  be 
permitted  to  controvert  by  evidence  everything  which  the  plaintiff 
is  bound  in  the  first  instance  to  prove  to  make  out  a  case.[^] 

{Decided  February  2,  1886.) 

Appeal  by  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  supreme  court,  second  department, 
affirming  a  judgment  entered  upon  the  verdict  of  a 
jury  at  circuit  in  Queens  county. 

The  opinion  states  the  facts. 

• 

Edward  E,  Sprague  {Hinsdale  &  Sprague^  attor- 
neys), for  defendants,  appellant. 

It  is  true  that  the  complaint,  in  form,  may  be  con- 
strued to  state  a  cause  of  action  for  replevin  in  the 
cepU.  And,  had  this  been  such  an  action,  it  would  not 
have  been  competent  for  defendant,  under  a  general 
denial,  to  prove  its  own  title.  For,  in  an  action  for 
wrongful  taking,  the  plaintiff  is  not  bound  to  prove 
his  title ;  his  prior  possession  is  sufficient  to  enable 
him  to  maintain  the  action  as  against  a  wrong- 
doer. And,  therefore,  a  general  denial  by  the  defend- 
ant is  held  merely  to  deny  the  taking,  and  if  defend- 
ant claims  title  he  must  set  it  up.  Stowell  v.  Otis,  71 
N.  Y.  36 ;  Beaty  v.  Swarthout,  32  Barb.  293 ;  Anstice 
V,  Holmes,  3  Denio^  244  ;  Siedenbach  v.  Riley,  36  HuTiy 
211.  Bat  the  plaintilBf  did  not  try  this  action  as  for 
an  unlawful  taking By  a  familiar  rule,  he 
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is  restricted  to  the  theory  which  he  has  chosen,  and 
cannot  now  claim  that  his  recovery  was  for  a  caase  of 
action  which  he  made  no  effort  to  establish  on  the 
trial.  Genet  v.  D.  &  H.  Co.,  13  2V.  T.  Weekly  Big. 
200 ;  McKeon  v.  See,  51  N.  F.  300  ;  Sherman  v.  Parish, 
53  Id.  483 ;  Tyng  v.  Commercial  Warehouse  Co.,  58 
Id.  313  ;  King  v.  MacKellar,  94  IS.  317. 

Regarding  the  complaint  then  as  setting  up  a  cause 
of  action  for  detention  of  property,  replevin  in  the 
detinety  plaintiff  was  obliged  to  show  title  or  the  right 
to  the  possession  as  against  the  defendant.  Stowell  v. 
©tis,  71  N.  Y.  36.  And  under  a  general  denial  defend- 
ant was  entitled  to  prove  its  own  title  to  the  property 
in  question.  *'  It  is  always  competent  to  prove  under 
a  general  denial  any  fact  tending  to  controvert  the 
material  affirmative  allegations  of  a  complaint." 
Enapp  V.  Roche,  94  N.  F.  333.  Under  the  general 
issue,  defendant  may  give  evidence  controverting  any 
fact  necessary  to  be  established  by  the  plaintiff  to 
authorize  the  recovery.  Weaver  v.  Barden,  49  N.  Y. 
297.  Under  a  general  or  specific  denial  of  any  fact 
which  the  plaintiff  is  required  to  prove  to  maintain 
the  action,  the  defendant  may  give  evidence  to  dis- 
prove it.  Greenfield  v.  Mass.  Mut.  Life,  47  J}/'.  Y.  437. 
It  was,  therefore,  competent  for  the  defendant  to  con- 
trovert plaintiff's  right  either  of  property  or  possession 
under  the  general  denial.  Davis  v.  Hoppock,  6  Duer., 
254.  Where  an  action  representing  property  real  or 
personal  is  sought  to  be  sustained  by  a  mere  general 
allegation  of  possession  and  property  or  ownership, 
this  may  be  put  in  issue  by  a  denial  without  setting 
up  in  the  answer  facts  going  to  show  that  some  other 
person  is  in  possession  of,  or  ownership  ;  for  the  plaint- 
iff must  prove  his  allegations,  and  the  defendant  under 
a  denial  may  controvert  them.  Miller  v.  Decker,  40 
Barb.  234  ;  Robinson  v.  Frost,  14  Id.  536  ;  Schoenrock 
r.  Farley,  49  N.  Y.  Super.  (17  J.  &  8.)  302. 
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A.  If.  Welter  (  Weller  ds  Brisbaney  attorneys),  for 
plaintiff-respondent. 

Defendant  had  not  set  up  the  title  in  its  answer  nor 
in  any  manner  informed  plaintiff  of  the  claim.  Until 
the  present  Code  was  passed,  a  defendant  in  a  replevin 
suit  could  not  set  up  as  a  defense  nor  prove  title  in  a 
third  person  unless  he  connected  himself  with  such 
title.  Stowell  v.  Otis,  71  iV.  Y.  36.  "  And  such  defense 
must  be  alleged  to  be  proved,  ic?."  But  since  the  new 
Code,  ''  the  defendant  may  by  answer  defend  on  the 
ground  that  a  third  person  was  entitled  to  the  chattel 
without  connecting  himself  with  the  latter's  title." 
Code  of  Civil  Procedure,  §  1723.  Here,  however,  the 
defendant  did  not  connect  itself  with  the  third  person's 
title,  but  omitted  to  set  it  up  as  a  defense.  The  Code 
allows  defendant  to  set  up  title  in  a  third  person  as  a 
defense,  but  surely  it  does  not  allow  them  to  prove  it 
as  a  defense  without  alleging  it.  The  statute  permits 
it  as  an  affirmative  defense,  but,  like  all  other  affirma- 
tive defenses,  it  must  be  alleged  in  order  to  be  proved. 
Plaintiff  must  be  informed  of  the  third  person's  title, 
and  how  it  was  acquired,  in  order  that  he  may  be  pre- 
pared to  meet  and  litigate  it.  Smith  v.  Hall,  67  N.  Y. 
48  ;  Tell  v.  Beyer,  38  Id.  161  ;  Ansiice  z).  Holmes,  3 
Denio,  244;  Rogers  v,  Arnold,  12  Wend,  80.  The 
answer  must  allege  nil  those  facts,  which,  when  the 
plaintiff's  case  is  proved,  the  defendant  must  i)roviE?, 
in  order  to  defeat  a  recovery.  Ayrault  v.  Chamber- 
lain, S3  Barb,  229  ;  S.  C,  31  N.  Y.  614  ;  Carter  z?.  Koez: 
ley,  14  Abb.  Pr.  14!7  ;  Allen  v.  Mercantile  Mut'l  Ins. 
Co.,  46  Barb,  642.  And  defendant  cannot  give  evi- 
dence of  any  defense  of  new  matter  not  set  up  in  his 
answer.  McKyring  v.  Bull,  16  N.  Y.  297  ;  Graham  v. 
narrower,  18  How.  Pr.  144  ;  Wehle  v,  Butler,  12  Abb. 
N.  S.  139  ;  13  How.  Pr.  273,  665.  Even  though  such 
defense  appear  from  the  evidence  offered  by  the 
plaintiff.    Brazill  v.  Isham,  12  JV.  T.  9  ;  Paige  v.  Wil- 
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let,  38  Id.  28;  Goodwin  t).  Mass.  Mat'l.  L.  Ins.  Co.,  73 
Jd.  480 ;  Hall  v.  U.  S.  Reflector  Co.,  18  iT.  T.  Weekly 
Dig.  7  ;  S.  C,  30  Hun,  375  ;  84  N.  Y.  420.  However, 
plaintiff's  title  was  not  in  dispute,  because  defendant's 
answer  did  not  controvert  it.  The  answer  first  denies 
plaintiff's  appointment  as  receiver ;  second,  admits  that 
plaintiff  demanded  the  cars  and  certain  other  matter 
alleged  in  the  complaint,  and  then,  on  information  and 
belief,  denies  each  and  every  other  allegation  not 
herein  above  admitted  or  controverted.  This  form  of 
denial  puts  nothing  in  issue,  and  the  allegation  in  the 
complaint,  that  the  cars  in  question  were  the  property 
of  the  Hempstead  branch  road,  stood  admitted  by  the 
pleadings.  Luce  v.  Alexander,  17  N.  Y.  Weekly  Dig. 
528 ;  Scott  v.  Royal  Exc.  S.  Co.,  5  N.  Y,  Monthly 
Lam  Bill.  64 ;  Leary  v.  Bogfijs,  3  N.  Y.  Civ.  Pro.  227 ; 
Clark  V.  Dillon,  4  N.  Y,  Civ,  Pro.  245 ;  Miller  v.  Mc- 
Closkey,  1  JN'.  Y.  Cin.  Pro.  252 ;  McEncroe  v.  Deckf*r, 
68  How.  Pr.  251 ;  Milville  Manuf.  Co.  v.  Salter,  15 
Abb.  N.  O.  305 ;  Potter  v.  Frail,  67  How.  Pr.  445,  and 
authorities  there  cited ;  Clark  v.  Dillon,  97  N.  Y.  370. 

Earl,  J. — This  action  was  brought  to  recover  the 
possession  of  two  railroad  cars.  The  plaintiff,  in  his 
complaint,  alleged  that  he  was  the  receiver  of  the 
Southern  Hemi)stead  Branch  Railroad  Company,  and 
that  he,  as  such,  became  entitled  to  the  two  cars  ;  that 
some  time  between  July  1,  1875,  and  July  1,  1878,  the 
defendant  took  from  the  possession  of  his  railroad 
company  the  two  cars,  then  the  property  of  that  com- 
pany ;  that  the  cars  were  in  the  possession  of  the 
defendant,  and  had  been  for  several  years,  but  that 
the  defendant  refused  to  deliver  the  same  to  the  plaint- 
iff, although  before  this  action  w^as  commenced  he 
made  a  demand  upon  it  in  writing  so  to  do,  and  that 
it  unjustly  detained  them  from  him.  There  is  no  alle- 
gation in  the  complaint  that  the  defendant  wrongfully 
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took  possession  of  the  cars  or  wrongfully  became  pos- 
sessed of  them.  The  only  wrong  alleged  is  the  refusal 
of  the  defendant  to  deliver  the  cars  to  the  plaintiff 
upon  his  demand,  and  the  detention  of  them  from 
him  after  that.  The  defendant,  in  its  answer,  alleged 
that  it  hnd  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegation  con- 
tained in  the  complaint,  of  the  appointment  of  the 
plaintiff  as  receiver  ;  admitted  that  the  plaintiff  had 
made  a  demand  in  writing  of  it  to  deliver  the  cars, 
and  that  it  had  not  delivered  them  ;  denied  on  infor- 
mation and  belief  each  and  every  allegation  of  the 
complaint  not  before  admitted  or  controverted,  and 
alleged  on  information  and  belief  that  the  cause  of  the 
acticm  set  forth  in  the  complaint  did  not  accrue  within 
six  years  before  the  commencement  of  the  action,  and 
that  the  property  referred  to  in  the  complaint  had 
been  in  the  Southern  Railroad  Company  of  Long 
Island,  and  its  assigns  claiming  title  thereto,  for  more 
than  six  years  prior  to  the  commencement  of  this 
action. 

Upon  the  trial,  the  plaintiff  gave  evidence  tending  ' 
to  show  that  the  Southern  Hempstead  Branch  Rail- 
road Company  owned  the  cars,  and  that  the  title  of 
them  came  to  him  as  receiver  of  that  company  ;  and 
he  proved  the  value  of  the  cars,  and  then  rested.  The 
defendant  offered  to  show  a  sale  of  the  two  cars  to  the 
Southern  Railroad  Company  of  Long  Island  by  the 
persons  who  owned  them  before  they  were  claimed  to 
have  been  sold  to  the  plaintiff's  railroad  company. 
The  plaintiff  objected  to  the  evidence,  and  the  objec- 
tion was  sustained,  the  court  ruling  that  the  question 
of  title  in  a  third  party  was  not  raised  by  the  plead- 
ings, and  the  defendant  excepted  to  the  ruling.  Later 
in  the  progress  of  the  trial,  the  defendant  offered  to 
prove  title  in  the  Southern  Railroad  Company  of  Long 
Island,  and  its  successor,  the   Brooklyn  &  Montauk 
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Bailroad  Company,  and  that  it  was  Che  lessee  of  the 
latter  company,  and  as  such,  in  possession  of  all  its 
property.  The  evidence  was  objected  to  by  the  plaint- 
iff, and  the  objection  sustained,  on  the  ground  that  the 
title  had  not  been  set  up  in  the  answer,  and  the  defend- 
ant excepted  to  the  ruling.  In  these  rulings,  exclud- 
ing evidence  of  title  to  the  cars  oat  of  the  plaintiff, 
we  think  the  court  erred. 

The  action  to  recover  a  chattel,  as  regulated  by 
[']  the  Code  of  Civil  Procedure,  is  substantially  a 
substitute  for  the  action  of  replevin  as  it  had  pre- 
viously existed.  At  common  law  and  under  the 
Revised  Statutes  there  were  two  actions  of  replevin — 
one  in  the  cepit  and  one  in  the  detinet.  In  replevin  in 
the  cepit  the  general  issue  was  tendered  by  the  plea 
of  non  cepit^  and  that  put  in  issue  only  the  taking  at 
the  place  stated  in  the  declaration.  That  rule  of  the 
common  law  was  copied  into  the  Revised  Statutes  (2^ 
R,  S,  528,  §  39).  Under  that  plea,  the  defendant  could 
not  show  title  in  himself  or  in  a  stranger.  As  it  was 
necessary  in  such  an  action  for  the  plaintiff  only  to 
show  that  he  was  in  possession  of  that  property  and 
that  the  defendant  wrongfully  took  it  from  his  pos- 
session, the  plea  put  in  issue  all  plaintiff  was,  in  the 
first  instance,  bound  to  prove.  Without  more,  prop- 
erty in  a  third  person  could  be  no  defense  to  such  an 
action.  Therefore,  in  order  to  defend  such  an  action, 
the  defendant  was  bound  to  prove  either  property  in 
himself  or  property  in  a  third  person  with  which  he 
was  in  some  way  connected  and  under  which  he  could 
justify,  and  these  facts  he  was  bound  specially  to 
allege. 

Bat  in  an  action  of  replevin  in  the  detinet  the 

[*]    general  Issue  was  tendered  by  the  plea  of  non 

detinet^  and  that  plea  at  common  law  put  in  issue, 

as  well  the  plaintiff's  property  in  the  goods,  as  the 

detention  thereof  by  the  defendant.     And  it  was  j)ro- 
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vided  in  the  Revised  Statutes  (2  Ji,  8.  629,  §  40),  that 
when  the  action  is  founded  on  the  wrongful  detention 
of  the  goods,  and  the  original  taking  is  not  complained 
of,  the  plea  of  the  general  issue  shall  be  that  the  de- 
fendant does  not  detain  the  goods  and  chattels  speci- 
fied in  the  declaration  or  any  part  thereof  in  manner 
and  form  as  therein  alleged ;  and  such  plea  shall  put 
in  issue  not  only  the  detention  of  such  goods  and  chat- 
tels, but  also  the  property  of  the  plaintiff  therein.  It 
was  also  proved  by  the  Revised  Statutes  (2  H.  S.  528, 
§  36),  that  the  action  of  the  replevin  might  be  founded 
upon  both  the  wrongful  taking  and  the  detention  of 
the  property,  in  which  case  it  was  necessary  that  the 
declaiation  should  allege  the  wrongful  taking,  and 
also  allege  that  the  defendant  continued  to  detain  such 
property. 

It  cannot  be  doubted  that  this  complaint  con- 
17]  tained  all  the  allegations  requisite  to  show  a  wrong- 
ful detention  of  the  cars.  By  a  liberal  construction 
it  might  be  held  to  be  framed  in  a  double  aspect,  both 
for  the  wrongful  taking  and  the  wrongful  detention. 
Upon  the  trial  there  was  no  proof  offered  or  given  to 
show  the  wrongful  taking  of  the  cars,  but  the  plaintiff 
simply  gave  proof  to  show  the  wrongful  detention. 
Therefore,  we  think  the  action  should  have  been 
treated  as  if  it  had  been  brought  for  a  wrongful  deten- 
tion of  the  cars.  It  was  necessary,  therefore,  for 
[*]  the  plaintiff  to  show  his  title  to  the  cars,  and  that 
it  was  necessary  for  him  to  show  to  maintain  this 
action  the  defendant  had  the  right  to  controvert  by 
proof  under  its  general  denial.  Its  general  denial  put 
in  issue  not  only  the  wrongful  detention,  bat  plaintiff's 
title,  and  upon  that  issue  it  bad  the  right  to  show,  not 
only  title  in  itself,  but  title  out  of  the  plaintiff  and 
title  in  a  stranger.  The  plaintiff,  seeking  to  take  prop- 
erty out  of  the  possession  of  the  defendant,  was  bound 
to  show  title  in  himself,  and  defendant  could  defend 
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itself  by  showing  that  he  did  not  have  title,  and  thas 
did  not  have  the  right  to  take  from  it  the  possession 
which  it  had  acquired  (Caldwell  v.  Bruggerman,  4 
Minn.  270  ;  Jones  v.  Rahilly,  16  Id.  320  ;  Kennedy  «. 
Shaw,  38  Ind.  474  ;  Sparks  v.  Heritage,  45  Id.  66). 

In  Kennedy  v.  Shaw,  decided  under  a  systen 
[•]     of  pleading  similar  to  our  own,  it  is  said :  **  Where 

the  general  denial  is  pleading  to  a  complaint  in  an 
action  to  recover  the  possession  of  personal  property, 
the  plaintiff  must  show  his  right  to  the  possession  of 
the  property  as  against  anybody  else.  He  must 
recover  upon  the  strength  and  validity  of  his  own  title 
and  right  to  the  possession  of  the  property  and  if  the 
defendant  can  show  the  property  and  right  to  the  pos- 
session of  the  property  to  be  in  himself  or  in  a  third 
person,  he  may  do  so  under  the  general  denial  and 
thus  defeat  the  action." 

This  broad  and  general  statement  of  the  rule, 
[•]    however,  would  not  enable  one  who  had  taken 

property  from  the  actual  possession  of  another  to 
justify  the  taking  by  the  allegation  and  proof  of  title 
in  a  third  person  with  which  he  did  not  connect  him- 
self. 

There  is  nothing  in  the  case  of  Stowell  v.  Otis 
[']    (71  JV.   T.  36),  in  conflict  with  these  views ;  but 

regarding  this  as  an  action  for  the  wrongful  deten- 
tion of  the.icars  that  case  is  an  authority  for  the  views 
we  have  expressed. 

Under  our  system  of  practice,  and  under  every 
[•]    rational,  logical  system  of  pleading,  the  defendant 

must,  under  a  general  denial,  be  permitted  to  con- 
trovert  by  evidence  every  thing  which  the  plaintiff  is 
bound  in  the  first  instance  to  prove  to  make  out  his 
cause  of  action  (Griswold  v.  Frost,  14  Barb.  636 ; 
McKyring  v.  Bull,  16  i\^.  T.  297  ;  Wheeler  v.  Billings, 
38  Id.  263  ;  Weaver  v.  Barden,  49  Id.  286). 

The  denial   in   this   answer  of   each  and  every 
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[•]  allegation  of  the  complaint  not  herein  above 
admitted  or  controverted  is  a  good  general  denial. 
What  had  been  before  admitted  and  controverted  was 
clearly  specified,  and  hence  there  was  no  doubt  or 
confusion  of  this  general  denial ;  and  this  answer  is 
not,  therefore,  condemned  by  the  decision  in  Clark  v. 
Dillon  (97  N.  T.  370). 

The  appellant  also  makes  a  point  as  to  the  statute 
of  limitations.  Upon  the  new  trial,  it  should  be 
I)ermitted  to  prove  all  the  facts  bearing  upon  that 
defense,  and  then  the  application  of  the  law  to  the 
facts  will  probably  not  be  difiicult.  We  do  not  deem 
it  our  duty  to  say  more  about  it  now. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concurred  except  Danforth,  J.,  not  voting. 


SPENCER,     Respondent,   v.    WAIT,   Appellant. 

SuPRJiJiiE   Court,   Fourth    Department,   General 

Teem,  September,  1886. 

§§  376,  3017. 

Justice's  judgment — Aeiion  on^  docketed  in  county  elerh^s  office — Limited 

tion  to  action. 

Where  a  judgment  was  recovered  in  a  justice's  court  upon  service  of 
000  only  of  two  defendants  in  form  against  both  of  them,  and  a 
transcript  wos  filed  in  the  county  clerk's  office  on  which  was 
indorsed  a  statement  that  one  of  the  defendants — naming  him — 
had  not  been  served,  or  appeared  in  the  action,  and  the  judgment 
was  docketed  in  the  county  clerk's  office  against  the  defendant 
served  alone, — Held^  that  an  action  on  such  judgment  was  properly 
brought  against  the  defendant  served  and  against  whom  the  judg- 
ment had  been  docketed  without  joining  the  other  defendant;  that 
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the  action  could  only  be  brought  upon  the  judgment  as  docketed; 
that  if  the  docket  was  incorrect,  or  defective,  the  proper  remedy 
was  by  motion,  and  the  irregularity  would  not  be  permitted  to 
defeat  an  action  upon  the  judgment  ns  docketed. 

A  judgment  recovered  in  a  justice's  court  and  docketed  in  the  county 
clerk's  office,  while  the  Code  of  Procedure  was  in  force,  became, 
upon  being  so  docketed,  a  judgment  of  the  county  court,  upon 
which  an  action  might  be  brought  at  any  time  within  twenty  years 
thereafter. 

{Decided  September,  1885.) 

Appeal  from  judgment  rendered  upon  a  trial  at 
circuit. 

The  opinion  states  the  facts. 

Charles  D.  Wriglit^  for  defendant-appellant. 

James  A.  Wardy  for  plaintiflE-respondent. 

BoABDMAN,  J. — This  is  an  appeal  from  a  judgment 
entered  upon  a  decision  of  Justice  Vann,  upon  a  trial 
at  circuit,  without  a  jury,  which  was  waived.  The 
action  was  upon  a  justice's  judgment,  a  transcript  of 
which  had  been  filed  in  the  county  clerk's  office  and 
docketed.  In  the  justice's  court,  the  summons  and 
the  judgment  entered,  were  in  form  against  Clark 
Wait  and  Eliza  Wait,  though  Clark  Wait  was  not 
served  with  the  summons,  nor  did  he  appear  in  the 
actfon.  Judgment  was  rendered  by  Justice  of  the 
peace,  November  15,  1867,  for : 

Damages, $44.73 

Costs, 3.25 

Amount  of  judgment,        .        .         47.98 
Fees  of  transcript,    ...  .25 

A  transcript  in  that  form  was  filed  with  the  county 
clerk,  upon  the  back  of  which  was  indorsed  the  fact 
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that  Clark  Wait  was  not  served  with  process  and  did 
not  appear  in  the  action.  The  judgment  was  docketed 
by  the  county  clerk  for  $44.73  damages,  and  $3.50 
costs,  against  Eliza  Wait  onlj'.  Afterwards  the  judg- 
ment, as  docketed,  was  duly  assigned  to  plaintiff, 
who  brought  this  action  thereon,  April  23,  1883, 
against  Eliza  Wait.  The  defenses  interposed  were 
the  non-joinder  of  Clark  Wait  as  defendant,  and  the 
statute  of  limitations. 

The  action  could  only  be  brought  upon  the  judg- 
ment as  docketed.  If  such  docket  was  incorrect  or 
defective,  the  proper  remedy  was  by  motion.  It  was 
at  most  an  irregularity  which  would  not  be  permitted 
to  defeat  an  action  upon  the  judgment  as  docketed. 

The  judgment,  when  docketed  in  the  county  clerk's 
office,  became  a  judgment  of  the  county  court,  a  court 
of  record.  Tiie  opinion  of  the  learned  justice  in  this 
case  in  that  respect,  is  satisfactory  and  is  sustained  by 
authority  (Baldwin  v.  Roberts,  30  Ilun^  163 ;  Code  of 
Civil  Procedure^  §  3017 ;  Code  of  Procedure^  §  63 ; 
Kincaid  v.  Richardson,  9  Abb.  N.  C.  315  ;  Lyon  v. 
Manly,  10  Abb.  Pr.  337). 

When  this  judgment  was  docketed  in  the  ccointy 
clerk's  office  in  1807,  section  63  of  the  old  Code  was  in 
force,  and»  on  the- authorities  cited,  it  became  a  judg- 
ment of  the  county  court  upon  which  an  action  might 
be  brought  at  any  time  within  twenty  years  (Old  Code, 
§  90  ;  New  Code,  §  376). 

The  action  was  not,  therefore,  barred  by  the  stat- 
ute of  limitations  applicable  to  judgments  in  justice's 
courts,  and  the  decision  at  the  circuit  was  correct. 

The  decision  is  affirmed,  with  costs. 

PoLLETT  and  Hardin,  JJ.,  concurred. 
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WOOD,    AND    Anothkr,   Rkspondbkts,    v.    RAY- 
DURE,  Impleaded,  etc.,  Appellant. 

Supreme    Court,    Fifth    Department,     General 

Term,  January,  1886. 

§§  600,  524,  526,  3355. 

Amwer — Denials  in,  on  information  and  belief—  When  nctfriooUnu. 

Denials  in  aa  answer  may  be  upon  information  and  Ix^lief.  Such  a 
denial  is  authorized  by  the  Code  of  Civil  Procedure,  and  puts  in 
issue  the  allegations  of  the  complaint  to  which  it  relates. 

An  answer  by  one  of  two  defendaints  in  an  action  against  copartners, 
upon  a  promissory  note  alleged  to  have  been  made  by  them  and  for 
goods  sold  and  delivered  to  them,  admitting  the^ copartnership  of 
the  plaintiffs  and  also  of  the  defendants,  and  denying,  upon  infor- 
mation and  belief,  each  and  every  other  allegation  of  the  complaint, 
is  not  frivolous. 

The  various  sections  of  the  Code  of  Civil  Procedure  must  be  con- 
strued together. 

{Decided  January  23,  188G.) 

Appeal  from  the  order  of  the  Allegany  special 
term  awarding  judgment,  upon  the  ground  that  the 
defendant  Ray  dure' 8  answer  was  frivolous.. 

The  facts  are  stated  in  the  opinion. 

8.  E.  CJieeseman^  for  plaintiffs-respondents. 

liiifus  Scoit^  for  defendant-appellant. 

HEIGHT,  J. — This  action  was  brought  to  recover  the 
amount  of  a  promissory  note  alleged  to  have  been 
made  by  the  defendants,  who  were  copartners,  and 
also  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered to  them  as  such.  The  defendant,  Raydure, 
answers  separately  and  admits  that  the  defendants 


CIVIL    PROCEDURE    REPORTS.  Or 

Wood  «.  Raydure. 

were  copartners  at  the  time  stated  in  the  complaint, 
doing  business  under  the  firm  name  of  Watson  Ray- 
dure,  and  that  the  pUiinliflfs  were  copartners  doin^ 
business  under  the  iirm  name  of  Wood  &  Thomas,  and 
then,  upon  information  and  belief,  he  denies  each  and 
every  allegation  of  the  complaint. 

The  only  question  presented  for  our  coiisideralion, 
is  whether  or  not  a  defendant  can  deny  upon  inforvia- 
tionand  belief.  Upon  this  question,  there  appears  to 
be  some  conflict  in  the  authorities.  In  the  case  of 
Swinburne  v.  Stockwell  (58  How.  Fr.  312),  Tappan,  J., 
at  special  term,  held,  that  such  an  answer  was  frivolous 
and  not  authorized  by  the  Code.  This  case  was  fol- 
lowed in  the  case  of  Pratt  Mnnufactnring  Company  /». 
Jordan  Iron  and  Chemical  Compuny  (5  if.  Y.  Civ.  Pro. 
372);  whilst  on  the  contrary  it  was  held  that  such  a 
denial  was  authorized  by  the  provisions  of  the  Code, 
and  is  not  frivolous,  in  Lidgerwood  Manufacturing 
Co.  V.  Baird,  6  K  Y.  Cio.  Pro.  54;  Stent  v.  Conti- 
nental Nat.  Bank,  6  Abb.  JV.  C.  88  ;  Metraz  v.  Pearsall, 
5  Id.  90 ;  Henderson  v.  Manning,  5  N.  'Y.  Cio.  Pro. 
221 ;  Brotherton  v.  Downey,  59  How.  Pr.  206 ;  S.  C, 
21  Run,  436  ;  Sheldon  v.  Sabin,  4  N.  Y.  Civ.  Pro.  4; 
Macauley  v.  Bromell  and  Barclay  Printing  Co.,  5  Id. 
431  ;  Musgrove  v.  Mayor,  51  N.  Y.  Super,  (19  J.  &  S.) 
628;  and  Marclay  v.  Sands,  94  V.  S.  (4  Otto)  586. 
For  a  full  review  of  the  authorities  see  note  i:a  15  Abb. 
N.  C.  269  ;  also  31  Albany  Law  Journal,  159. 

After  this  array  of  authorities  it  would  seem  as  if 
the  qaestion  ought  to  be  settled,  and  that  no  further 
discussion  was  necessary.  Inasmuch,  however,  as  the 
precise  question  does  not  appear  to  have  been  passed 
upon  in  this  department  or  the  court  of  appeals,  we 
have  concluded  to  examine  briefly  the  provisions  of 
the  Code.  Section  600  provides,  that  "  The  answer  of 
the  defendant  must  contain,  first :  A  general  or  specific 
denial  of  each  material  allegation  of  the  complaint  con- 
VoL.  DC— 7 
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troverted  by  th«  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief."  It  will 
be  observed  tbat  this  section  fails  to  prescribe  the  form 
of  the  denial ;  it  does  not  provide  whether  it  shall  be 
upon  positive  knowledge  or  upon  information;  except 
in  the  event  where  he  has  no  knowledge  or  information 
sufficient  to  form  a  belief,  in  which  case  it  may  be  in 
that  form.  Section  3355  provides,  that  "for  the  pur- 
pose of  determining  the  effect  of  the  diflPerent  provis- 
ions of  this  act  with  respect  to  each  other,  they  are 
deemed  to  have  been  enacted  simultaneously."  The 
various  sections  of  the  Code  are,  therefore,  to  be  con- 
strued together.  Section  .526  provides,  that  "The 
aflSdavit  of  verification  must  be  to  the  effect  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent, 
except  as  to  the  matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  that  as  to  those  mat- 
ters he  believes  it  to  be  true."  Thus,  by  implication, 
the  authority  to  plead  upon  information  and  belief  is 
not  only  given  in  section  500,  but  in  section  526  ;  and 
section  524  provides,  *'  The  allegations  or  denials  in  a 
verified  pleading  must  in  form  be  stated  to  be  made 
by  the  party  pleading  ;  unless  they  are  therein  stated 
to  be  made  upon  information  and  belief  of  the  party, 
tliey  must  be  regarded  for  all  purposes,  including  a 
criminal  prosecution,  as  having  been  made  upon  the 
knowledge  of  tile  person  verifying  the  pleading.  An 
allegarion  that  the  party  has  not  sufficient  knowledge 
or  information  to  form  a  belief  with  respect  to  a  mat- 
ter, must  for  the  same  purpose  be  regarded  as  an 
allegation  that  the  person  verifying  the  pleading  has 
not  such  knowledge  or  information."  If  there  was  any 
doubt  as  to  the  authority  to  plead  upon  information 
and  belief  under  the  other  section  referred  to,  it 
would  appear  to  be  removed  by  the  express  provisions 
of  this  section  ;  and  denials  are  placed  upon  the  same 
footing  with  allegations.     The  allegations  or  denials 
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in  a  verified  pleading  must  in  form  be  stated  to  be 
made  by  the  party  pleading,  unless  tlie  allegations  or 
denials  are  therein  stated  to  be  made  upon  informa- 
tion and  belief  of  the  party,  &c.  Under  this  section, 
the  party  pleading,  if  he  has  i^ersonal  knowledge,  is 
required  to  make  his  allegations  upon  personal  knowl- 
edge, or  if  he  is  answering,  and  has  personal  knowl- 
edge of  the  subject-matter  alleged  in  the  complaint, 
his  denial  must  be  upon  personal  knowledge.  If  he 
has  not  personal  knowledge,  but  has  information  upon 
which  he  has  formed  a  belief,  then  the  denials  must 
be  upon  information  and  belief  ;  or  if  he  has  not  per- 
sonal knowledge  or  information  sufficient  to  form  a 
belief,  then  his  denial  maybe  that  he  has  not  sufficient 
knowledge  or  information  to  form  a  belief  ;  and  any 
departure  from  this  course  would  be  perjury,  and  sub- 
ject the  pleader  to  a  criminal  prosecution.  A  con- 
struction of  section  500  which  would  deprive  a  defend-* 
ant  of  the  right  to  make  a  general  or  specific  denial 
upon  information  and  belief,  would  in  many  cases 
deprive  him  of  the  right  to  put  in  issue  the  allegation 
of  the  complaint,  or  else,  in  his  verification  of  the 
I)leading,  force  him  to  swear  to  that  which  was  not 
true.  Take  the  case  under  consideration  :  the  prom- 
issory note  alleged  in  the  complaint  is  alleged  to  have 
been  made  by  the  firm  of  which  the  defendant  is  a 
member.  Either  member  of  the  firm  had  the  j)ower  to 
make  the  note  and  sign  the  firm  name.  The  defend- 
ant answering  may  have  positive  knowledge  that  he 
did  not  sign  the  note  himself.  He  may  have  no 
knowledge  as  to  whether  or  not  it  was  signed  by  the 
other  member  of  the  firm.  He  may,  however,  have 
been  infortoed  by  the  other  member  of  the  firm  that 
he  had  never  signed  or  delivered  such  a  note  ;  having 
confidence  in  the  statenients  of  his  copartner,  he  has 
information  which  he  believes  to  the  eifect  that  the 
note  was  never  signed  by  either  of  the  firm ,    He  could 
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not  truthfully  say  that  he  had  no  knowledge  or 
information  sufficient  to  form  a  belief,  because  he  has 
been  informed  and  believes  that  his  copartner  never 
signed  the  note.  Can  it  be  that  it  was  intended  to 
deprive  him  of  the  right  to  put  in  issue  and  raise  the 
question  as  to  whether  or  not  the  note  was  a  forgery  I 
We  think  not.  To  our  mind  section  524  makes  clear 
his  right  to  deny,  upon  information  and  belief,  when 
he  has  such  information  and  belief,  and  has  not  posi- 
tive knowledge. 

The  order  should  be  reversed  and  judgment  vacated, 
with  $10  costs  and  disbursements.     So  ordered. 

Smith,  P.  J.,  and  Bradley,  J.,  concurred. 
Barkeu,  J.,  not  voting. 


Estate  of  JOHN  GRIFFITHS  HENRY,  Deceased. 

Surrogate's  Court,  New    York   County,  March, 

1886. 

§§  1310,  2570,  2584. 

Surrogate's  practice — 3tay  pending  appeal — When  appeal  /ram  order 
denying  motion  for  commission  does  not  operate  as  a — Order    - 
denying  motion  that  separate  issues  be  tried 
together^  tohen  not  appealable. 

Where,  in  a  proceeding  for  the  probate  of  an  alleged  will,  the  surro-' 
gate  directed  that  the  question  as  to  the  right  of  a  contestant  to  be 
a  party  to  the  proceeding  should  bo  tried  before  the  taking  of  tes- 
timony as  to  the  making  of  the  will,— ZTe^,  that  an  order  denying 
a  motion  that  such  issues  be  tried  together,  did  not  involve  a  sub- 
stantial right;  tliat  it  was  not  appealable,  and  an  appeal  therefrooL 
did  not  stay  the  proceedings. 

An  order  made  by  a  surrogate  in  probate  proceedings,  denying  a 
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motion  for  the  issuance  of  a  cotumission  to  take  testimony  without 
the  State,  is  appealable,  but  an  appeal  from  such  an  order  does  n^t 
operate  to  stay  the  proceedings. 
{Decided  March  17,  1886.) 

Motion  to  postpone  the  trial  of  an  issue  in  proceed- 
ings for  the  probate  of  an  alleged  will. 

The  surrogate  having  determined  that  issues  aris- 
ing in  this  matter  as  to  the  right  of  the  contestant, 
Evan  J.  Henry,  to  be  a  party  to  this  proceeding  and 
as  to  the  making  and  validity  of  the  will,  should  be 
tried  separately,  and  the  trial  of  this  later  issue  delayed 
until  after  the  right  of  said  Henry  to  be  a  party  was 
determined,  said  Henry  moved  that  the  issues  be  tried 
together,  and  appealed  from  the  order  denying"  his 
motion.  Application  was  also  made  for  a  commission 
to  take  testimony  without  the  State  to  be  used  on  tiie 
trial,  which  was  also  denied}  and  an  appeal  taken  from 
the  order  entered  thereon.  When  the  cause  was 
reached  for  trial  in  its  regular  order  on  the  trial,  said 
Henry  moved  to  postpone  the  trial,  claiming  that  the 
proceedings  were  stayed  by  the  appeals  which  were 
then  pending. 

Rollins,  S. — ^The  procedure  relating  to  appeals 
from  decrees  and  orders  of  this  court,  is  established 
by  chapter  18,  title  2,  article  4  of  the  Code.  Section 
2i570  provides  that  an  appeal  may  be  taken  from  any 
decree  or  from  any  order  '*  affecting  a  substantial 
right.'*  It  is  declared  by  section  2584  that,  except  as 
otherwise  expressly  prescribed  "a  perfected  appeal 
has  the  effect,  as  a  stay  of  proceedings^  to  enforce  the 
decree  or  order  appealed  from^  prescribed  in  section 
1310,  with  respect  to  a  perfected  appeal  from  a  judg- 
ment." By  operation  of  section  1310,  such  an  appeal 
effects  a  stay  of  all  proceedings  to  enforce  a  judgment 
or  order  appealed  from,  '*  except  that   the  court  or 
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||idge  from  whose  determination  the  appeal  is  taken 
may  proceed  in  any  matter  included  in  the  action  or 
special  proceeding,  and  not  affected  by  the  judgment 
or  order  appealed  from  or  not  embraced  within  the 
appeal." 

Now  1  do  not  think  that  by  force  of  the  statute 
just  quoted,  the  appeals  which  have  been  taken  by 
Evan  J.  Henry  from  the  two  orders  lately  made  by  the 
surrogate  have  operated  to  stay  the  trial  of  this  pro- 
bate controversy  which  is  now  reached  regularly  on 
the  calendar.  The  order  denying  the  motion  for  the 
union  of  the  issues  theretofore  directed  to  be  sepa- 
rately tried,  cannot  be  held  to  involve  a  ''substantial 
riglit"  within  the  meaning  of  section  2570.  It  affects 
mere  modes  of  procedure  that  are  entirely  within  the 
control  of  the  trial  court  (Arthur  v.  Griswold,  60  iT. 
r.  143  ;  Whitney  v.  Townsend,  67  Id.  40  ;  Miller  v. 
Porter,  17  How.  Pr.  526).' 

The  order  denying  the  motion  for  the  issuance  of 
commissions  is  doubtless  appealable  (Uline  v.  N.  Y. 
Central  R.  R.  Co.,  79  N.  T.  175  ;  Wallace  v.  Am.  Lin. 
Thread  Co.,  46  How.  Pr,  403) ;  but  in  what  manner  and 
to  what  extent,  if  at  all,  is  the  appeal  which  has  been 
taken  effectual  as  a  "stay''  within  the  meaning  of 
section  1310?  If  the  surrogate  had  made  an  order 
granting  the  application  for  commissions,  it  is  clear 
that  a  perfected  appeal  would  have  operated  to  pre- 
vent their  issuance ;  but  an  appeal  from  an  order 
denying  such  an  api)lication  does  not,  it  seems  to  me, 
have  i^ractical  operation  as  a  stay  at  all. 

It  has  never  been  held,  so  far  as  I  can  ascertain, 
that  an  appeal,  either  from  an  order  denying  or  from 
»n  order  granting  a  commission,  accomplishes  per  se 
a  suspension  of  the  trial  of  the  action  or  proceeding 
for  the  purposes  of  which  the  aid  of  the  commission 
has  been  sought.  The  mischiefs  that  would  result 
from  such  a  practice  can  scarcely  be  over-estimated. 
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The  court  of  original  jurisdiction  would  lose  all  con- . 
trol  of  its  calendar.  It  would  be  utterly  powerless  to  ; 
compel  the  trial  of  a  cause,  if  it  suited  the  pleasure  of 
any  of  the  i)arties  thereto,  even  on  the  most  frivolous 
pretext,  to  move  for  the  issuance  of  a  commission  and 
to  appeal  from  an  order  denying  his  motion.  If  such 
were  the  true  state  of  the  law,  the  fact  would  long 
since,  I  think,  have  been  ascertained  and  promulgated.  • 
If  the  surrogate  has  erred  in  denying  the  contestant's 
application  for  the  issuance  of  commissions,  the  error 
will  be  in  due  time  corrected  and  the  order  of  denial 
reversed.  Besides,  in  case  the  trial  of  the  cause  shall 
now  be  directed  to  proceed,  the  contestant  can  except 
to  that  direction,  and  avail  himself  of  that  exception 
by  appeal,  in  the  event  that  a  decree  shall  be. hereafter 
entered  adverse  to  his  interests.  The  trial  must  pro- 
ceed. 


DOHERTY,    ET  AL.,  AS  Grantors    of    CHARLES 

JONES,  Respondent,  v.  MATSELL,  and 

Another,  Appellants. 

Superior  Court  of  thp:  City  of  New  York,  Gf^- 

ERAL  Term,  March,  1886. 

§§  755-761,  1601,  1521-1523. 

« 

Heciving  and  contimdng  action  after  f>erdict  wJure  party  died  "before — * 
Action  of  ejectment  brought  in  name  of  grantors. 

Where  the  grantee  of  lands  held  adversely  to  his  grantors  at  the  time 
of  the  conveyance  to  him,  brought  an  action  to  recover  said  lands 
in  the  names  of  his  grantors,  and  two  of  them  died  pending  the 
action,  and  the  defendant  moved  at  the  trial  to  dismiss  the  com^ 
plaint  on  the  ground  that  it  had  not  been  revived  in  the  name  of 
the  executors  of  such  deceased  phiintiffs,  which  motion  was  denied 
and  an  exception  taken,  and  the  court  at  the  close  of  the  case 
directed  a  verdict  for  the  defendunt  and  ordered  the  exceptions  of 
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the  plaintilT  to  be  heard  in  the  first  instance  at  general  tenn, — 
Ueld^  that  an  order,  granted  after  such  tiial,  reviving  and  continu- 
ing the  action  in  the  name  of  the  executors  of  the  deceased  plaint- 
iffs and  permitting  the  plaintiffs  to  amend  the  proceeding  and  ^*to 
amend  and  supplement  their  complaint  showing  the  death  of  said 
plaintiffs  and  the  qualification  of  their  legal  representatiTcs,  ao  aa 
to  conform  to  the  proofs  taken  on  the  trials  nuno,  pro  tt/Tic'*  as  of 
the  day  before  the  trial,  was  improperly  granted;  that  the  remedy 
for  the  defect  was  not  to  be  found  in  sections  755  to  761  of  the 
Code  of  Civil  Procedure,— which  provide  for  reviving  and  continu- 
ing actions  in  certain  cases, — but  was  analagous  to  that  which  may 
be  applied  after  ^n  answer  of  a  defect  of  parties,  viz:  to  amend  the 
complaint  and  proceed  de  nopo,  and  that  it  would  not  be  oorrect  to 
allow  such  an  amendment  nunc  pro  tune. 
(Decided  March  1,  1886.) 

Appeal  from  order  reviving  and  continuing  action, 
etc.       .  . 

This  action  was  brought  in  the  names  of  Mary  Ann 
Dolierty,  Ciarles  W.  Doherty,  James  J.  Doherty, 
Margaret  A.  Lauter,  Mary  A.  Roche  and  Ellen  T. 
Gavin,  as  grantors  of  Charles  Jones,  by  said  Charles 
.Jones,  to  recover  possession  of  certain  real  property, 
situate  in  East  Eighty- third  street,  near  First  avenue, 
in  the  city  of  New  York.  The  complaint  alleged  that 
the  plaintiffs  were  on  "April  13,  1883,  and  for  a 
long  time  prior  thereto,  ....  the  owners  and 
seized  in  fee  simple  absolute,  and  entitled  to  the 
possession"  of  said  premises;  that  at  that  time  the 
"defendants  were,  and  .still  are,  in  possession  of  said 
land  and  premises,  claiming  and  pretending  to  hold 
such  possession  adversely,  and  now  withhold  the  same 
from  the  plaintiffs  and  iheir  said  grantee  ;"  that  "  the 
reasonable  rental  value  of  said  premises  is  the  sum  of 
$400  per  annum,  in  which  annual  rent  the  plaintiffs 
and  their  grantee  are  damaged  by  said  withholding  by 
the  defendant ;  that  on  or  about  April  30,  1883, 
the  plaintiffs,  by  deed  bearing  date  on  that  day, 
and    recorded    in    the  office  of    the'  register  of   the 
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city  and  county  of  New  York,  in  Liber  1726,  of 
conveyances,  at  page  148,  on  May  12,  1883,  duly 
granted  and  conveyed  the.  said  lands  and  premises  to 
the  said  Charles  Jones  ;  that  this  action  is  prosecuted 
by  the  said  Charles  Jones  pursuant  to  the  provisions 
of  section  1501  of  the  Code  of  Civil  Procedure,"  and 
demanded  judgment  for  the  possession  of  said  prem- 
ises, and  for  $1,000  damages. 

Issue  was  joined  December  5,  1883,  and  the  action 
was  tried  November  6, 1886,  before  Mr.  Justice  Truax, 
and  a  jury,  who,  upon  the  close  of  the  case,  as  i)re- 
sented  by  both  sides,  directed  a  verdict  for  the  defend- 
ant and  ordered  the  exceptions  of  the  plaintiffs  to  be 
heard  in  the  first  instance  at  the  general  term,  judg- 
ment in  meanwhile  to  be  suspended. 

It  appeared  upon  the  trial  before  Justice  Truax, 
from  the  testimony  of  one  of  the  plaintiffs*  witnesses, 
that  Mary  Ann  Doherty  and  Margaret  A.  Lauter,  two 
of  the  plaintiffs  herein,  had  died  pending  the  action 
and  before  the  trial  thereof ;  the  former  in  January, 
1885,  and  the  latter  in  April  of  the  same  year,  both 
leaving  wills  which  had  been  admitted  to  probate  and 
letters  testamentary  granted  thereon. 

The  defendants  moved  at  the  close  of  the  plain  tiff*  s 
case  to  dismiss  the  complaint  on  the  ground,  among 
others,  that  the  executors  of  said  Mary  Ann  Doherty 
and  Margaret  A.  Lauter,  were  necessary  parties  plaint- 
iff, and  the  action  should  have  been  revived  and  contin- 
ued in  their  names.  The  motion  was  denied,  and  an 
exception  duly  taken. 

On  November  19,  1885,  an  order  was  granted  on 
the  petition  of  Charles  Jones  requiring  the  defendants 
to  show  cause  why  the  action  should  not  be  revived 
and  continued  as  to  the  deceased  plaintiffs  in  the  name 
of  their  executors,  and  the  complaint  and  summons 
amended,  etc.  This  motion  was  subsequently  (Decem- 
ber 8,  1885),  granted  by  Mr.  Justice  Truax,  and  an 
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order  entered,  providing  that  the  "  action  be  revived 
and  continued  in  the  names  of  Charles  W.  Doherty, 
James  J.  Doherty  and  Walter  Roche,  the  executors 
of  the  last  will  and  testament  of  the  deceased  plaint- 
iff Mary  Ann  Doherty,  and  Solomon  D.  I/dUter, 
Charles  W.  Doherty,  Henry  Harrigan  and  James  P. 
Campbell,  executors  of  the  last  will  and  testament  of 
the  deceased  plaintiff  Margaret  A.  Lauter,  and  that 
the  plaintiffs  have  leave  to  amend  the  proceedings 
herein,  and  amend  and  supplement  their  complaint, 
showing  the  death  of  said  plaintiffs  and  the  qualilica- 
tions  of  their  respective  legal  representatives,  so  as  to 
conform  the  same  to  the  proofs  taken  on  the  trial, 
nunc  pro  tunc  as  of  November  5,  1885,  upon  payment 
to  the  defendants  of  $5  costs." 

From  that  order  the  defendants  took  this  appeal. 
It  appeared  on  the  motion  that  one  of  the  attorneys 
for  the  plaintiffs  knew  of  the  death  of  said  Mary  Ana 
Doherty  and  Margaret  A.  Lauter  in  June,  1885. 

Jolm  C,  Shaw  {T.  IT.  BarowsTcyy  attorney),  for 
defendants  appellants. 

Thain  &  Kearney^  for  plaintiff-respondent. 

Sedgwick,  Ch.  J. — On  the  first  impression  it  would 
seem  that  in  such  a  case  the  successor  or  representa- 
tives in  interest  of  the  deceased  plaintiffs  are  not  the 
executors  of  their  wills,  but  their  heirs  or  devisees. 
As  no  notice  was  taken  of  this  on  the  argument,  it 
may  be  presumed  that  in  some  way  the  executors  are 
tenants  in  common  with  the  surviving  plaintiffs. 

In  Hasbrouck  v.  Bruce  (62  N.  7.  483),  the  court  of 
appeals  said  of  a  like  case,  that  if  the  defect  of  parties 
had  existed  at  the  time  of  the  commencement  of  the 
action,  it  would  have  been  waived  by  the  failure  to 
take  the  objection  in  proper  form.    It  does  not  proceed 
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to  say  that  when  the  death  occurs  after  issae  joined, 
the  objection  must  be  taken  by  an  answer  in  the  nat- 
ure of  a  plea  in  abatement  puis  darrien  continuance. 
It  says  that  the  objection  having  arisen  since  the  com- 
mencement of  the  action,  the  only  mode  in  which  the 
defense  could  set  it  up  was  by  objecting  to  the  cause 
proceeding  without  bringing  in  the  representatives  of 
the  deceased  parties^  and  that  such  an  objection  should 
be  sustained.  It  was  also  said  that  it  was  in  the 
power  of  the  court  below  to  allow  the  defect  to  be 
remedied  by  amendment  or  supplement. 

In  my  opinion,  the  remedy  of  the  defect  is  not  to  be 
found  in  sections  765  to  761.  They  do  not  provide 
for  a  case  where,  in  substance,  the  non-presence  of  a 
l)arty  as  plain tiflF  is  the  ground  for  the  remaining 
plaintiffs  having  no  cause  of  action  whatever,  if  the 
fact  be  pleaded  or  stated  as  an  objection  to  proceed- 
ing. 

The  remedy  is  analogous  to  that  which  may  be 
applied  after  an  answer  of  a  defect  of  parties.  It  is  to 
amend  the  complaint  and  proceed  de  novo;  it  would 
not  be  correct  to  allow  such  an  amendment  nunc  pro 
tunCy  for  in  substance  the  amendment  makes  a  new 
action,  and  the  defendant  should  not  be  deprived  of 
his  right  to  plead  that  the  substituted  parties  are  not 
the  proper  representatives  of  the  deceased  plaintiffs. 

In  the  present  state  of  proceedings  it  is  inexpe- 
dient, if  not  inadmissible,  to  order  an  amendment 
which  will  have  the  eflfect  of  disregarding  the  proceed- 
ings upon  the  trial  and  the  verdict  there  directed  for 
the  defendant.  It  is  not  competent  for  this  general 
term  on  appeal  from  this  order  to  deal  with  the  ver- 
dict, as  can  be  done  when  the  exceptions  are  brought 
on  for  argument.  It  cannot  now  be  adjudicated  that 
the  defendants  are  not  entitled  to  judgment  upon  the 
verdict. 
'  I  therefore  think  that  the  order  below  should  be 


108  CIVIL    PROCEDURE    REPORTS. 

Bannerman  «.  Quackenbusb. 

reversed  and  an  order  entered  denying  the  motion^ 
with  $10  costs  to  defendants,  bat  without  prejudice  to 
a  motion  for  amendment  to  be  made  after  a  determia- 
ntion  of  the  exceptions  to  be  argued  at  general  term. 
The  defendants  are  to  have  $10  costs  of  the  appeal  in 
this  action. 

O' Gorman,  J.,  concurred. 


BANNERMAN,  Respondent,  v.  QUACKENBUSH, 

Impleaded,  Etc.,  Appellant. 

N.  Y.  Court  op  Common  Pleas,  General  Term, 

April,  1886. 

§§  738,  1932. 

Offer  of  judgment — When,  by  one  of  two  joint  debtors  not  as  favorable  as 

recovery. 

Where,  in  an  action  against  one  J.  E.  Q.  **  and  Son/'  as  copartners, 
the  defendant,  J.  E.  Q.,  who  alone  was  served  with  the  summons, 
offered  to  allow  judgment  to  be  taken  against  himself,  which  offer 
was  not  accepted,  and  thereafter  the  action  was  tried  and  the  com- 
plaint was  amended  by  striking  out  the  words ''and  son, '^  and 
inserting  the  name  of  one  ''A.  Q.,"  and  the  plaintiff  recovered 
judgment  ngainst  the  defendants  jointly,  and  against  the  defend- 
ant ''J.  E.  Q."  individually,  for  an  amount  which  was  not  greater 
than  the  sum  for  which  **  J.  E.  Q."  had  offered  judgment, — Held^ 
that  the  recovery  was  more  favorable  to  the  plaintiff  than  the  judg- 
ment offered,  and  the  plaintiff  was  therefore  entitled  to  the  costs 
of  the  action. 

Bannerman  «.  Quackenbush  (7  N,  T,  Oiv,  Pro.  428),  affirmed. 

{Decided  April  5,  1886.) 

Appeal  by  defendant  from  order  of  general  term  of 
city  court  of  New  York,  affirming  order  of  special 
tri-  n,  directing  new  taxation  of  costs. 


I 
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The  special  term  opinion  is  reported,  7  If.  Y,  Civ. 
JPrOj,  428.  The  order  entered  on  it  was  affirmed  by  the 
general  term  (Nehrbas,  Htatt  and  Browne,  JJ.), 
H^ovember  30,  1885,  "on  the  opinion  of  the  court 
below."     Other  facts  are  stated  in  the  opinion. 

William  J.  Leitch  {M.  L.  Sbllister^  attorney),  for 
defendant-appellant. 

Edward  J.  PMlUps  {Phillips  <&  Avery ^  attorneys), 
for  plaintiff-respondent. 

J.  P.  Daly,  J. — Appeal  by  defendant  John  E. 
Quackenbush,  from  an  order  of  the  general  term  of 
the  city  court,  affirming  an  order  of  the  special  term, 
upon  appeal  from  taxation  of  costs  by  the  clerk.  The 
clerk  had  taxed  costs  in  favor  of  plaintiff  up  to  the 
time  of  the  service  of  a  written  offer  of  judgment,  and 
in  favor  of  defendant^  John  E.,  after  such  offer.  The 
special  term  directed  full  costs  to  be  taxed  in  favor  of 
plaintiff  against  said  defendant. 

This  action  was  commenced  on  or  about  January 
29,  1883,  against  *' John  E.  Quackenbush  &  Son,"  as 
copartners  (the  complaint  was  amended  on  the  trial  by 
inserting  the  name  of  Abraham  Quackenbush  as 
co-defendant,  and  striking  out  the  words  '*&  Son"), 
to  recover  $635.38,  upon  a  copartnership  indebtedness. 
John  E.  was  the  only  defendant  served  with  the  snm- 
uions.  He  answered  separately  and  individually,  set- 
ting up  an  off-set  of  $471.61,  and  served  an  offer  ro 
allow  judgment  to  be  taken  against  himself  for  $65.54 
with  interest  and  costs.  The  plaintiff  did  not  recover 
^  greater  sum  than  was  offered,  but  recovered  against 
both  defendants  as  copartners.  The  city  court  held 
that  this  was  a  more  favorable  judgment  than  that 
offered,  because  the  offer  restricted  the  plaintiff  to  the 
entry  of  judgment  against  JohnE.  Quackenbush  only. 
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The  defendant  John  E.,  claims  that  the  offer  author- 
ised a  judgment  against  bolh  the  joint  debtors  for  the 
sum  mentioned  in  it. 

The  first  sentence  of  section  738  of  the  Code  of 
Civil  Procedure  is  identical  with  section  385  of  the 
former  Code,  and  provides:  "The  defendant  may 
before  trial  serve  upon  the  plaintiff's  attorney,  a  writ- 
ten offer,  to  allow  julgment  to  be  taken  against  Rim 
for  a  sum  or  property',  or  to  the  effect  therein  specified, 
with  costs."  Under  the  former  Code,  it  was  held  that 
one  joint  debtor,  or  one  copartner,  might  make  an 
offer,  tliat  the  plaintiff  should  take  judgment  against 
the  defendants,  jointly  liable,  and  if  he  were  authorized 
to  make  such  an  offer  by  his  co-defendants,  or  if  there 
were  a  general  appearance  for  all,  or  if  the  offer  were 
made  to  secure  a  bona  fide  creditor,  judgment  might 
be  entered  upon  the  offer  against  all  the  defendants  in 
form  and  enforced  against  their  joint  property  and 
against  the  individual  property  of  the  defendant, 
served  (Olwell  v.  Mcliaughlin,  10  N,  Y.  Leg,  Obs.  316, 
Com.  Pleas,  Spl.  T,,  Daly,  J.,  1862  :  approved  in 
Bridenbecker  t?.  Mason,  16  How.  Pr.  203-207,  Supreme 
Ct. ;  see  also  Binney  v.  Le  Gral,  19  Barb,  598 ;  S.  C,  1 
Abb,  Pr.  283;  Emery  v.  Emery,  9  How.  Pr.  131). 

It  was  also  held  that  where  one  of  two  defendants 
jointly  indebted,  made  an  offer  to  plaintiff  to  take 
judgment  against  him,  and  his  co-defeudauts  were  in 
default  for  want  of  an  answer,  and  had  not  appeared, 
so  that  the  plaintiff  on  receipt  of  the  offer  might  at 
once  enter  judgment  against  both  defendants,  he  must 
accept  it  or  proceed  at  his  peril  as  to  future  costs  (La 
Forge  V.  Chilson,  3  Sandf.  752 ;  Bridenbecker  v. 
Mason,  above). 

The  offer  made  by  defendant  John  E.  Quackenbush 
was  not  within  any  of  the  above  authorities.  His 
co-defendant  was  not  in  default  and  had  not  been 
served  with  process,  and  the  offer  was  not  made  on 
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behalf  of  the  joint  debtors  but  was  an  ofifer  of  judg- 
ment against  himself  alone.  It  was  expressly  held  in 
Everson  v,  Gehrraan  (1  Abb.  Pr.  167,  Supreme  Ct.. 
Finst  District,  Gen.  T.,  1854),  that  such  an  ofifer 
authorized  the  entry  of  judgment  against  the  defend- 
ant making  the  offer,  but  did  not  a-uthorize  a  judgment 
ngainst  him  and  his  copartner  as  joint  debtors,  and  a 
judgment  against  both  entered  upon  such  an  offer  was 
set  aside  as  irregular.  If  the  effect  of  an  offer  by  one 
of  two  joint  debtors  to  allow  judgment  against  iiim- 
self  is  to  authorize  an  individual  and  not  a  joint  judg- 
ment, so  that  the  plaintiff  cannot  have  execution 
against  the  joint  prf;y:)erty,  then  it  is  of  course  an  offer 
of  a  less  favorable  judgment  than  that  which  he  recov- 
ers against  both  joint  debtors  in  form.  This  was 
decided  in  the  case  of  joint  and  several  debtors  where 
two  out  of  four  defendants  offered  to  allow  judgment 
against  themselves  separately  (GrifBths  v.  De  Forest, 
16  Abb.  Pr,  292,  Supreme  Ct.,  Gen.  T.,  Third  District, 
1862). 

The  Code  of  Civil  Procedure  contains  a  provision 
not  found  in  the  former  Code,  by  which  one  or  more 
defendants  in  an  action  which  can  be  severed  may 
make  the  offer  of  a  separate  judgment.  This  provis- 
ion was  inserted  to  cover  such  cases  as  Griffiths  v.  De 
Forest,  last  cited,  where  the  action  is  brought  against 
defendants  jointly  and  severally  liable  as  to  whom  the 
action  may  be  severed,  and  against  whom  separate 
judgments  may  be  taken,  but  it  has  no  reference  to 
actions  against  defendants  whose  liability  is  joints  as 
in  the  case  of  copartners  sued  upon  a  copartnership 
debt. 

It  has  been  held,  since  the  adoption  of  the  Code 
of  Civil  Procedure,  that  there  is  no  authority  for  one 
copartner  to  make  an  offer  of  judgment  for  the  firm 
(Garrison  v.  Garrison,  67  ITow.  Pr.  271,  Schenectady 
Sp.  T.,  1884),  and  that  no  offer  by  one  copartner  is 
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effectual  without  evidence  that  the  other  copartners 
approved  or  ratified  it  (Weed  v.  Bergstrasser,  2  N,  Y, 
Morilhly  Law  Bull  55,  Sp.  T.,  First  Dept.,  1880),  the 
latter  decision  following  Binney  v,  Le  Gal,  above 
cited.  But  whether  we  hold  that  an  offer  of  one 
joint  debtor  on  behalf  of  all  is  as  effectual  under  the 
present  Code  as  under  the  former,  we  must  hold,  upon 
the  authorities  under  the  former  Code,  that  the  offer 
made  by  John  E.  Quackenbush  to  allow  judgment 
against  himself  was  not  an  offer  of  a  joint  judgment, 
and,  therefore,  not  an  offer  of  as  favorable  a  judgment 
as  plaintiffs  finally  obtained  against  him  and  his 
copartner. 

It  is  urged  that  as  the  summons  and  complaint  did 
not  name  Abraham  Quackenbush  as  defendant,  John 
E.  was  not  bound  to  offer  judgment  against  him,  bat 
it  appeared  from  the  answer  of  John  K  that  the  goods 
for  which  the  action  was  brought,  were  purchased  by 
"  defendant's  firm,''  and  his  counter-claim  was  upon  an 
indebtedness  to  "defendant's  said  firm,"  and  he 
knew,  therefore,  that  if  plaintiff  recovered,  it  would  be 
against  the  firm,  and  that  a  judgment  against  one 
partner  would  not  be  as  favorable  as  a  judgment 
against  all ;  and  he  was  bound  to  make  an  offer  that 
would  embrace  all  the  members  of  the  firm  whether 
they  were  named  in  the  summons  and  complaint  or 
not. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 
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THE  UNITED   STATES   TRUST  CO.  Respondent, 

V.  THE  NEW  YORK,  WEST  SHORE  and  BUF- 

PALO  R.    R.    CO.,    Respondent. 

RUSSELL,  AND  Another,  Appellants. 

§8320. 

Beeeker  of  corpor€Mon--'0(nnmuHonM  of^    appointed   in  foredoture 
action, — LawB  of  1888,  chop,  878,  to  iohtU  reesivon  applieahle. 

The  commissions  of  a  receiver  appointed  pendents  lite  in  an  action 
to  foreclose  a  mortgage  executed  by  a  corporation,  are  the  same  as 
those  of  a  receiver  in  a  foreclosure  action  where  the  mortgagor  is 
an  individual,  and  are  governed  by  section  8820  of  the  Code  of 
Civil  Procedure,  which  provides  that  he  "is  entitled  in  addition  to 
bis  lawful  expenses  to  such  a  commission,  not  exceeding  five  per 
centum  upon  the  sum  received  and  disbursed  by  hlm^  as  the  court 
by  which  or  the  judge  by  whom  he  is  appointed  allows.*' 

The  practice  of  the  court  of  chancery  as  to  the  appointment  of  receiv- 
ers in  foreclosure  actions,  and  the  history  of  the  jurisdiction  of  the 
court  over  insolvent  corporations,  and  the  appointment  of  receivers 
thereof  stated. 

Chapter*  878  of  the  Laws  of  1888,  entitled,  **  An  act  in  relation  to 
receivers  of  corporations/'  does  not  apply  to  receivers  of  corpora- 
tions appointed  in  foreclosura  actions,  but  relates  solely  to  receiv* 
ers  of  corporations  appointed  in  proceedings  in  insolvency. 

{Decided  March  2,  1886.) 

Appeal  by  Horace  Russell  and  Theodore  Houston 
from  an  order  of  the  general  term  of  the  supreme 
court  in  the  second  department,  affirming  an  order  of 
the  special  term,  whicH  fixed  their  fees,  as  receivers, 
at  $40,000,  each. 

This  action  was  brought  to  foreclose  a  mortgage 
covering  the  **We8t  Shore  Railroad,"  and,  by  an 
order  made  in  the  action,  June  9,  1884,  Messrs.  Rus- 

Vol.  IX. —8 
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sell  and  Hoaston  were  pQt  ia  posseasi 
as  receivera,  and  as  such  they  dperatei 
ber  11,  1885,  the  data  of  the  order  in  < 
The  mortgage  which  tbia  aotion 
foreclose  waa  given  by  the  defendant 
West  Shore  and  Buffalo  Railroad  ( 
plaintiff,  on  Augnat  5,  1881.  It  di< 
■convey  all  the  property  of  the  mort 
purport  to  convey  that  certain  railwa 
ors  known  as  the  "  West  Shore  Railn 
ding  from  Weehawken  to  Bnffalo,  wi 
Cornwall  Landing  to  Middletown,  a 
also  to  Albany  and  Rochester,  const 
constructed,  together  with  all  and 
"  lands,  tenements,  hereditaments  acq 
ated  for  the  purpose  of  said  railw 
branches  or  eitber  of  them,  and  all  eas 
belougingor  in  anywise  appertaining, 
rights  of  way,  depot  grounds,  tracks, 
bridges,  viaducts,  culverts,  fences  an< 
depots,  station-houses,  turn-tables, 
other  fixtures,  car- houses,  freigb 
houses,  ware  houses,  machine-shops, 
building  erections  and  fixtures  of  e\ 
[ure  whatsoever,  leaseliolds,  leases, ri 
and  under  conti'acts,  covenants  and  s 
or  parts  of  terms,  now  held  or  hereaf 
for  the  use  of  said  railway,  its  severs 
of  them,  or  in  connection  tijerewitli 
thereof ;  and  also  all  locomotives,  ■ 
cars,  and  other  rolling-stock  and  € 
hereafter  to  be  acquired,  and  all  rail: 
tools,  iniiilements  antl  material  wliai 
or  hereafter  lo  be  acquired,  and  ai 
real,  personal  and  mixed,  now  he! 
hereafter  be  acquired  for  or  in  con 
construction,  operation  and  mainteni 
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ment  ol  the  said  railway,  its  several  branohea, 
part  thereof,  or  as  conveDieat,  or  necessary,  for 

I  or  purposes  thertwf,  and  all  right,  powers,  prir- 
ind  frauohises,  now  held  or  to  be  hereafter 
!d  by  the  said  party  of  the  first  part  connected 
r  relating  to  tlie  said  railway  or  its  several 
E^  or  any  of  them,  or  the  as€s  or  purposes 

;  and  also  all  corporate  franchises  of  every 
ind  natnre  relating  to  said  railway,  inclnding 
.nchises  to  operate  the  said  railway,  together 

II  improvements  or  additions  made  or  to  be 
0  any  or  all  of  said  property,  estates,  railroads, 
rays  and  their  appurtenances  which  the  said 
[  the  first  part  owns  and  holds,  or  may  and  shall 
er  acquire,  or  hold  necessary  or  convenient  for 
icupation,  and  enjoyment  of  all  or  any  of  the 

said  rail-ways,  leases  and  property  rights,  privileges 
and  franchises,  or  any  part  or  portion  thereof." 

On  Jane  7,  1884,  the  plaintiff  brought  this  action 
against  the  defendant  railway  company  alone,  to  fore- 
close that  mortgage,  alleging  a  default  in  the  payment 
of  t3,^(>0  of  interest  due  January  1,  1884,  and  the  non- 
payment of  taxes  and  assessments  which  the  mortga- 
gor had  agreed  to  pay. 

On  the  same  day,  Ijy  an  order  of  the  sf»ecial  term  of 
the  snpreme  court,  Messrs.  Russell  and  Houston  were 
"appointed  receivers  to  take  possession  of  the  prop- 
erty, real  and  personal,  railroad,  road-bed,  iron  ties, 
lands,  rights  of  way,  easemenls,  rolling-stock,  eqaip- 
ments,  leases,  rights  under  leases,  franchises  and  all 
other  rights  and  property  whatsoever,  of  the  defend- 
ant, wlierever  the  same  m;iy  be  found,  covered  by  the 
mortgage  or  deed  of  trust  made  by  said  defendant  to 
the  plaintiff,  dated  Augnst  fi,  1881,  and  referred  to  in 
the  complaint  in  this  action,  with  power  Co  hold,  pre- 
serve, manage,  control  and  operate  said  railroad  and 
other  mortgaged  property,  aud^  under  the  direction  of 
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this  coart,  to  defend  all  salts  brought  against  them." 
They  qualified,  and  took  possession  of  the  West  Shore 
Railroad  on  June  9,  1884,  and  have  operated  it  since, 
until  the  granting  of  the  order  appealed  from,  and  on 
October  1, 1886,  final  judgment  of  foreclosure  and  sale 
was  entered. 

During  the  sixteen  months  of  their  receivership, 
the  appellants  received  $14,079,206.93.  The  court 
allowed  them  each  $40,000,  on  the  basis  of  the  salaries 
($26,000  per  year),  given  to  the  presidents  of  the 
largest  railroads. 

From  this  order  they  appealed  to  the  general  term, 
claiming  $760,000  by  virtue  of  Laws  of  1883,  chap.  378 ; 
and,  the  general  term  having  aflirmed  the  order,  they 
took  this  appeal. 

WiUiam  O.  Ohoate  and  Elihu  Moot  (P.  B.  Mc- 
Lennan^ attorney),  for  receivers,  appellants. 

Joseph    H.  CJiaaie  and  Edward   W.  Paige^  for 

respondents. 

D.  O'Brien^  attorney  general. 

Andrews,  J. — ^The  Code  of  Civil  Procedure,  which 
was  in  force  when  the  proceedings  in  this  action  were 
taken,  famished  the  general  rule  governing  the  allow- 
ance of  commissions  to  receivers.  It  is  found  in  sec- 
tion 3320,  which  provides  as  follows :  "  §  3320.  A 
receiver,  except  as  otherwise  specially  prescribed  by 
statute,  is  entitled,  in  addition  to  his  lawful  expenses, 
to  such  a  commission,  not  exceeding  five  per  centum 
upon  the  sum  received  and  disbursed  by  him,  as  the 
court  by  which,  or  judge  by  whom  he  is  appointed, 
allows." 

The  judge  at  special  term  in  substance  held  that 
this  section  governed  the  allowance  of  commissions  in 
the  case,  and  made  an  order  fixing  the  commission  of 
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to  be  applied  apon  the  debt,  to  be  ascertained  by  the 
final  judgment  (Hollenbeck  v.  Donnell,  94  N.  Y.  342). 
The  receiver,  by  virtue  of  hie  appointment,  took 
poesession  of  the  mortgaged  property  and  received  the 
rents  and  profits  as  the  officer  of  the  court,  but  the 
title  to  the  property  was  not  changed  but  remained  in 
the  mortgagor  until  a  sale  under  the  decree  in  the 
action  (Keeney  v.  Home  Ins.  Oo.  71  N.  J.  896).  This 
jurisdiction,  was  not  affected  by  the  character  of  the 
mortgagor,  whether  an  individual  or  a  corporation.  It 
rested  upon  grounds  quite  independent  of  the  charao* 
ter  of  the  parties  to  the  instrument  or  the  nature  of 
the  mortgaged  property.  But  it  was  held,  at  an  early 
day  in  this  state,  that  the  jurisdiction  of  chancery  did 
not  extend  to  the  sequestration  of  the  property  of  a 
corporation  by  means  of  a  receiver,  or  to  the  winding 
up  of  its  affairs,  or  to  control  or  restrain  the  usurpa- 
tion of  franchises  by  corporate  bodies,  or  by  persons 
claiming,  without  right,  to  exercise  corporate  owners 
(Attorney-general  ».  Utica  Ins.  Co.,  2  Johns.  Ch.  871 ; 
Attorney-general  v.  Bank  of  Niagara,  1  Hopk.  354). 
The  refusal  of  the  court  of  chancery  to  entertain  juris- 
diction of  corporate  bodies  at  the  instance  of  creditors, 
or  to  wind  up  their  affairs  in  case  of  insolvency,  led  to 
the  enactment  by  the  legislature  in  1825  of  the  act, 
chapter  325  of  the  Jaws  of  that  year,  entitled  **  An  act 
to  prevent  fraudulent  bankruptcies  of  incorporated 
companies  and  ro  facilitate  proceedings  against  them," 
etc.  By  thi«  act  jurisdiction  was  conferred  upon  the 
court  of  chancery  to  sequestrate  the  property  of  a  cor- 
poration upon  the  application  of  a  judgment- creditor, 
after  the  return  of  an  execution  unsatisfied,  and  to 
appoint  a  receiver  of  its  x>roperty  (§  16),  and  in  case 
of  an  incorporated  bank,  which  had  become  insolvent 
or  had  violated  its  charter,  it  authorized  the  court  of 
chancery,  upon  the  petition  of  the  attorney-general,  or 
of  a  creditor,  to  proceed  by  injunction  and  to  appoint 
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of  the  second  section,  prescribing  the  fees  of  receivers, 
mast,  in  view  of  the  context  be  construed  as  relating 
only  to  receivers  of  insolvent  corporations.  The  act 
is  made  np  mainly  of  provisions  of  chapter  537,  of  the 
laws  of  1880,  and  the  subsequent  amendments  of  1881 
and  1882  {Laws  of  1881,  ch.  639 ;  Laws  0/^1882,  ch. 
831),  and  those  acts  expressly  relate  to  receivers  of 
insolvent  corporations.  The  first  section  is  new,  and 
in  substance  is  a  legislative  enactment  of  the  Supreme 
Court  Rule,  No.  8,1,  and  prescribes  that  an  application 
for  the  appointment  of  a  receiver  of  a  corporation 
shall  be  made  in  the  judicial  district  in  which  the  prin- 
cipal business  office  of  the  corporation  is  located,  or  in 
a  county  adjoining  such  district.  This  section  makes 
no  reference  to  the  nature  of  the  proceedings  in  which 
the  application  is  made.  But  a  reference  to  the  ninth 
section  shows  that  proceedings  against  insolvent  cor- 
porations only  were  in  contemplation.  The  ninth  sec- 
tion declares  that  all  applications  to  the  court,  contem- 
plated by  the  act,  shall  be  made  in  the  judicial  district 
where  the  principal  office  of  the  insolvent  corporation 
was  located.  The  other  sections  provide  for  orders 
and  proceedings  of.  various  kinds.  If  the  nature  of 
the  proceedings  to  which  the  act  relates  is  left  indefin- 
ite by  any  of  the  other  sections,  the  obscurity  is 
removed  by  the  ninth  section,  which  shows  that  the 
legislature  was  dealing  with  insolvent  corporations, 
and  that  the  orders  to  be  mad«  were  in  a  proceed- 
ing against  such  corporation  only.  The  second  sec- 
tion is  one  prescribing  the  fees.  The  third  section 
provides  that  the  order  appointing  the  receiver  shall 
designate  the  place  of  deposit  of  the  funds  of  the  cor- 
poration, and  that  they  shall  not  be  deposited  else- 
where, except  upon  the  order  of  the  court,  on  notice 
to  the  attorney-general.  The  application  for  an  order 
changing  the  place  of  deposit,  must,  according  to  the 
ninth  section,  be  made  in  the  judicial  district  where 
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log,  and  to  which  the  section  in  qae 
appropriate  application  (See  Smith  v.  Pe 
380  ;  People  ex  rel.  Mason  v.  McClave,  9 

The  cOQclasioa  is,  tltat  the  act  of  1 
the  second  section,  relates  exclnBively  t 
corporations,  appointed  in  proceedings 

The  order  should,  therefore,  be  affirm 

All  coDcorred. 


PATTERSON,    Kespondent,    v.  McCC 
Appbllants. 

Supreme  Couet,  Piest  Dbpabtmeni 
Term,  Januart,  1886. 

§§  1301,  1303,  1316. 

NotUe  of  fntry — Service  of-^lndoriement  thereon  of  at 
SffaA  of  admiMion  ^  due  and  proper  leniee- 
appeal — Amending. 

Where  a  copj  of  a  judgment  and  notice  of  its  entr 
plaintifTs  atlomey'a  Dsme  without  his  address,  > 
the  defeadant's  attorne;,  who  admitted  ■'  due  am 
thereof,  nnd  iilso  of  a  notice  to  attend  before  a  refi 
the  judgmeot,— iZ«^(£,  Ihat  the  dofecls  in  the  not: 
sarh  udmiBsioLi,  and  tlie  defeadant's  time  to  appe 
mcitt  wns  limited  by  such  semii;. 

While  all  papers  must  be  iodorsed  and  subscribed  w 
address  of  the  atloraey  nr  attorneys,  aad  their  p 
and  place  of  busiaesa,  and  a  party  who  uodertt 
tune  for  appealiug  must  be  licid  to  strict  prac(ic< 
judgment  which  does  not  couform  in  all  respect 

.  nullity  and  may  be  treated  as  such  ;  the  failure  < 
.  state  upon  a  notice  of  entry  of  judgment  his  adi 
a  formal  admis^u  of  "  due  and  proper  "  service  I 


PROCEDURE    REP 

PatteraoB  *,  McCuun. 

end  a  notice  of  appeal  from 
Bpecifit»tion  that  it  ia  ioteDt 
jcutoTj  judgment,  the  time  t 
an  amendment  would  be  l 
sal. 
1880.) 

the  defendants  John 
rder  of  the  New  Torls 
lotion  to  amend  notice 
ixceptions  nuncpro  ti 

T,  for  defendaDts-app< 

Fine,  for  plaintifl-res] 

This  acriou  was  broogl 
le  heira  at  law  of  Joh 
i  pnrpose  of  having  di 
be  will  of  the  decede 
liich  the  appellants,  w 
terests,  and  for  a  part: 
1  to  be  devised  tbereb] 
1880,  an  interlocntorj 
o  tunc  as  of  Jannary  : 
ise  and  codicil  mentioi 
a  final  jadgment  was 
lereal  estate  affected  b 
oembor  12,  1881,  an  t 
was  taken  by  the  al 
ma  the  gnardian  ad  Hi 
i  admission  of  service 
tn.  There  was  no  no 
ie  interlocutory  jndgn 
^,  and  antil  after  a 
[  Parker,  as  attorneys  f 
1885,  Taylor  &  Parkt 
braary  16,   following, 


124  CIVIL    PROCEDURE    REPORTS. 

Patterson  v.  McCunn. 

resigned.  When  the  notice  of  appeal  from  the  inter- 
locutory judgment  was  served,  it  was  returned  on  the 
ground  that  Messrs.  Taylor  &  Parker,  were  not  the 
then  attorneys  of  Bachman  ;  that  the  notice  of  apx)eal, 
and  exceptions  were  not  served  within  the  time 
required  by  law,  and  the  case  which  was  served  by 
them  with  the  notice  of  appeal  was  not  in  due  and 
proper  form. 

Subsequent  to  the  resignation  of  Mr.  Bachman, 
already  mentioned,  an  order  was  made  appointing 
Frederick  S.  Parker,  guardian  ad  litem  for  the  appel- 
lants, and  they  made  application  that  the  order  of  sub- 
stitute of  January  4,  1884,  the  notice  of  appeal  from, 
and  exceptions  to  the  interlocutory  judgment,  the  pro- 
posed case  on  appeal,  and  the  order  appointing  Freder- 
ick S.  Parker  guardian  ad  litem  be  declared  legal,  and 
service  thereof,  valid  and  that  the  court  grant  him  leave 
to  file  exceptions  to  the  findings  and  conclusions  of  law 
nunc  pro  tunc.  The  motion  was  denied  upon  the  ground 
that  the  appeal  from  the  interlocutory  judgment  was 
not  taken  within  the  time  prescribed  by  law  and  on  the 
further  ground  that  the  notice  of  appeal  from  the  final 
judgment  made  no  reference  to  the  interlocutory  judg- 
ment, and,  therefore,  did  not  bring  it  up  for  review. 

Upon  the  motion  it  was  insisted  that  the  notice  of 
the  entry  of  the  interlocutory  judgment  was  invalid^ 
for  the  reason,  that  the  attorney's  name  was  signed 
without  his  post-office  address,  as  required  by  rule  2 
of  this  court,  and  which  proposition,  it  was  insisted,  if 
correct,  preserved  his  right  to  appeal  from  the  inter- 
locutory jud.i2:ment. 

It  was  also  claimed  that,  even  if  this  view  was 
erroneous,  under  the  provisions  of  section  1303  of  the 
Code,  a  notice  of  appeal  having  been  served,  the  court 
had  the  power,  by  amendment,  to  supply  any  omis- 
sions, including  even  that  to  mention  the  appeal  from 
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•locQtory  judgment,  as  contemplated  by  sec- 
i,  of  the  Code  of  Civil  Procedure, 
rovidedby  rule  2*,- of  this  court  that  all  papers 
indorsed  and  subscribed  with  the  name  of  the 
or  attorneys,  and  their  post-office  address  and 
business.  And  it  has  been  determined  that  a 
o  undertakes  to  limit  the  time  for  appealing 
held  to  strict  practice,  and  that  a  notice  of 
t  which  does  not  conform  in  all  respects  to 
is  a  nullity,  and  may  be  treated  as  such 
.  Peck,  17  Soto.  Pt.  192 ;  KeUy  v.  Sheehan, 
'.  326 ;  Kilmer  -o.  Hathorn»  78  Id.  228).  But 
ately  for  the  snccessfnl  application  of  this 
goardian  ad  litem,  who  was  the  attorney  in 
)  well,  admitted  the  due  and  proper  service  of 
locntory  judgment  upon  September  14, 1880, 

due  and  proper  service  of  a  summoos  to 
Bfore  the  referee  appointed  pursuant  to  that 
t  on  September  30,  following, 
counsel  for  the  appellants  endeavors,  with 
7,  to  overcome  the  effect  of  this  admission, 
lie  ground  that  it  was  only  to  prevent  any 
as  to  the  method  of  service,  or  that  the  ser- 
not  requisite  on  them  at  the  time,  and  that  ic 
B  a  perversion  of  language  to  hold,  that  by 
5  serviceof  the  paper,  a  material  addition  was 
which  was  necessary  to  its  validity,  and  that 
should  only  be  held  to  admit  the  service  of 
T  actually  served,  be  the  effect  what  it  may, 
fun  her,  that  an  admission  of  due  service  of  a 
lich  was  a  nullity,  would  be  the  service  of  it 
ity  and  nothing  more. 

might  be  some  force  in   this  view,  if  the 

wrtion  of  tlie  sectioa  of  Lhe  General  Rules  of  Practice 
id  to  is  as  foHows  :  "All  papers  served  or  filed  must  be 
Bubscribed  witii  tlie  oame  of  the  attOToe;  or  attorneys, 
;heii  office  address,  or  place  of  business." 
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admission  had  not  extended  farther,  as  we  have  seen 
it  did,  namely,  admitting  service  of  a  summons  to 
attend  before  the  referee  appointed  xmrsaant  to  the 
judgment.  This  was  undoubtedly  a  waiver  of  any  de- 
fect in  the  service  of  the  notice,  and  it  would  beunjnsr, 
after  a  party  had  received  a  notice  of  the  judgment 
which  did  not  in  all  respects  comply  with  the  rules  of 
court,  to  allow  him  to  take  the  advantage  of  the  pro- 
ceedings under  the  judgment  of  which  he  was  advised 
and  to  which  his  notice  was  called  by  a  contemplated 
action  under  it. 

He  should  have  advised  the  attorney  for  the  success- 
ful party  of  the  error.  But  the  effect  of  the  admission 
of  service  deprives  the  appellants  of  any  results  that 
might  flow  from  the  considerations  suggested,  becansn 
the  admission,  as  we  have  seen,  is  not  only  of  due, 
but  of  proper,  service  of  a  copy  of  the  interlociitr>ry 
judgment.  The  word  proper  here,  covers  every  thing 
and  disposes  of  the  strenuous  efforts  made  by  the 
counsel  for  the  appellants  to  secure  the  advantages, 
which,  under  the  decisions  referred  to,  might  arise 
from  the  imperfect  notice  of  the  entry  of  the  judg- 
ment which  was  served.  It  vcfasl  be  held,  therefore, 
that  the  learned  justice  in  the  court  below,  was  right 
in  holding  that  no  appeal  was  ever  taken  from  the 
Interlocutory  judgment,  and  that  the  failure  to  state 
the  post-office  was  an  error  which  was  plainly  cured 
by  the  formal  admission  to  which  attention  has  been 
called,  and  particularly  when  it  is  considered  that  there 
wasan  admission,  also  signed  by  the  guardian  ad  litem^ 
of  the  due  and  proper  service  of  the  final  judgment 
not  only  as  guardian  ad  litem  but  as  attorney  for  the 
appellants. 

Although  the  appellants  omitted  to  appeal  within 
the  proper  time  from  the  interlocutory  judgment,  they 
might  have  secured  all  rights  by  an  appeal  from  the 
final  judgment,  if  the  notice  of  appeal  had  conformed 
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ovisionaof  aectiona  l<i01  and  1316  of  the  Code, 
artnaately  for  them,  the  notice  of  appeal  from 

jndgment  makes  do  reference  to  the  appeal 
I  interlocutory  judgment,  and  in  such  a  case 
ocutory  judgment,  as  to  all  points  covered  by 
>e  taken  as  the  settled  law  of  the  case,  and  is 
I  to  review  upon  the  appeal  {pode  of  Civil 
re,  §§  ISyi  and  1316;  Reese  v.  Smyth,  95  If. 
46). 

pplicatioi),  so  far  as  it  relates  to  the  amend- 
the  notice  of  appeal,  under  the  provisions  of 
303  of  the  Code  of  Civil  Procedure,  must  fail 
iuse  it  was  not  necessary  to  do  anything  to 
le  appeal    from    the   final  judgment,  except 

to  serve  upon  some  of  the  defendants  ia 
n  the  notice  of  appeal.  So  far,  it  might  be 
d  under  the  proviaions  of  that  section.  But 
tr  of  amendment  does  not  extend  to  the  insex- 
hu  notice  of  appeal  of  a  specification  of  the 

tory  judgment.  That,  in  effect,  would  be 
5  the  time  to  appeal  which  the  courts  have 
[K)wer  to  do  (Lavalle  v.  Skelly,  90  N.  T.  546, 
C,  24  Hun,  642  ;  Clapp  v.  Hawley,  97  If.  T. 
er  ».  Van  Buren,  27  ffun,  384).  • 
i  liist  cuse  cited,  the  general  term  said  that  the 
Lof  the  Code  contained  in  sections  1801  and 
de  it  a  condition  precedent,  in  order  to  review 
oootory  judgment,  that  the  appeal  from  the 
Igmt^nt  distinctly  specify  the  interlocutory 
t,  and  that  such  a  apecificatioQ  was  esaentially 
on  precedent  to  the  right  to  exercise  the  sec- 
ortunity  to  appeal.  The  disposition,  there- 
,he  second  proposition  contained  in  the  decis- 
he  court  below,  is  correct,  n»mely,  that  the 

appeal  from  the  final  judgmtfnt  did  not  refer 
ng  up  the  interlocutory  judgment,  and  that 
tiou  sought  to  be  reviewed  could  not,  there- 
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fore,  be  brought  up ;  nor  could  the  court  review  the 
case  and  exceptions  where  no  appeal  was  taken  from 
the  interlocutory  judgment  within  the .  time  required 
by  law.  This  is  all  it  is  considered  necessary  to  dis- 
cuss in  this  case,  because  without  the  amendments 
asked  for  the  appeal  would  be  of  no  use  to  the  appel- 
lants; and  the  views  expressed  thei'eforc  dispose  of 
all  the  vital  questions  presented  by  the  record.  If  the 
provisions  of  the  Code,  and  the  clecisions  relating 
to  them  did  not  offer  any  insuperable  difficulties,  there 
would  be  a  strong  disposition  upon  the  merits  to 
grant  all  amendments  necessary  to  give  the  appellants 
an  opportunity  to  review  the  deteimination  of  the 
court.  It  seems  to  have  been  lost  by  negligence  or 
inattention. 

The  judgment   and   order   appealed  from   must, 
therefore,  be  affirmed,  but  without  costs. 

Davies,  p.  J.,  and  Daniels,  J.,  concurred. 


ROTHWELL,    Respondent,    v.    PAINB,    et   al.. 

Appellants. 

N.  Y.  Common   Pleas,   General  TERM,i^jANtJARY, 

1886. 

§§  649,  550,  659. 

Undertaking  an  arrest — When  right  of  action  aeerue$  on — What  doe$ 

not  release  sureties. 

In  an  action  against  the  sureties  on  an  undertaking  in  arrest,  it 
appeared  that  plaintiff  was  arrested  in  an  action  in  the  superior 
court,  the  order  stating  the  ground  to  be,  the  perpetration  of  a 
fraud  and  a  breach  of  trust,  and  a  failure  to  pay  oyer  moneys 
received  in  a  fiduciary  capacity ;  that  the  order  was  subsequently 
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vacated  upon  grounds  not  appearing  here,  and  sucli  decision  was 
affirmed  by  the  general  term  of  the  superior  court,  and  was  appar- 
ently acquiesced  in  by  the  plaintiff  in  that  action;  and  subse- 
quently, upon  the  trial  thereof,  such  plaintiff,  upon  a  motion  being 
made  to  elect  between  several  causes  of  action  alleged  to  be  set 
forth  in  his  complaint,  consented  without  an  order,  in  open  court, 
to  eliminate  from  the  complaint  the  charges  of  fraud,  &c.,  leaving 
only  an  action  for  money  had  and  received  in  a  fiduciary  capacity, 
and  for  an  accounting, — HM,  that^  whether  the  ground  of  arrest 
was  identical  with  the  cause  of  action  or  extrinsic  thereto,  the 
effect  of  the  order  vacating  the  order  of  arrest  followed  by  the 
consent  in  oj^en  court,  was  to  complete  plaintiff's  right  of  action  on 
the  undertaking;  that  the  fact  that  the  complaint  was  by  order 
amended  to  conform  to  the  stipulation,  without  the  consent  of  the 
sureties,  does  not  relieve  them  from'  liability ;  nor  does  the  fact 
that  the  undertaking  was  several,  they  being  sued  according  to  its 
terms. 

If  it  is  finally  decided  that  tiie  plaintiff  in  an  action  in  which  an  order 
for  the  arrest  of  the  defendant  was  granted  and  executed,  *Svas 
not  entitled  to  an  order  of  arrest, '^  the  sureties  on  the  undertaking 
given  to  procure  it  are  liable,  and  it  is  immaterial  on  what  ground 
the  order  of  arrest  was  set  aside  or  whether  it  was  properly  granted. 

{Decided  February  1,  1880.) 

Appeal  by  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  city  court  of  New  York,  affirming  a 
judgment  of  the  trial  teem  in  favor  of  the  plaintiff. 

The  opinion  states  the  facts, 

Ahram  Kling^  for  respondent. 

James  H.  Fay  and  Edward  M.  Shepard^  for  appel  - 
lants. 

BoOKSTAVER,  J. — The  action  was  brought  to  recover 
damages  on  an  undertaking,  executed  by  the  defend- 
ants, as  sureties,  upon  the  granting  of  an  order  of 
arrest  against  the  plaintiff,  in  an  action  brought  against 
him  by  one  TuttW,  in  the  superior  court  of  the  city  of 
New  York. 

The  ground  for  arrest,  as  stated  in  the  order,  was 
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''the  perpetration  of  a  fraud  on  the  plaintiff,  by 
defendants  ;  and  a  breach  of  (rust  and  failure  by  the 
defendants  to  pay  over  moneys  received  by  them  in  a 
fiduciary  capacity.*' 

Under  this  order  the  plaintiff  was  arrested^  and 
gave  bail.  Afterwards  the  order  of  arrest  was  vacated  ' 
on  motion,  and,  an  appeal  having  been  taken  to  the 
general  term,  the  order  vacating  the  order  of  arrest 
was  affirmed  on  June  2, 1883 ;  and  the  plaintiff  in  that 
action  has  apparently  acquiesced  in  such  affirmance. 

The  ground  on  which  the  order  of  arrest  was  vacated, 
does  not  appear  from  the  record.  Although  the  com- 
plaint as  it  then  stood  did  not,  in  terms,  set  forth  sev- 
eral causes  of  action,  the  superior  court  may  have 
held  that  three  distinct  causes  of  action  were  in  real- 
ity, contained  in  it ;  one  for  fraud,  another  for  money 
had  and  received  in  a  fiduciary  capacity,  and  a  third 
for  an  accounting-— that  is,  one  in  which  the  nature 
of  the  cause  of  actions  gives  the  right  to  the  order  of 
arrest ;  one  in  which  the  right  to  the  order  of  arrest 
depends  on  facts  extrinsic  to  the  cause  of  action  ;  and 
a  third,  in  which  ordinarily  no  order  of  arrest  could 
be  obtained,  and,  because  they  were  joined  in  one 
action,  no  order  of  arrest  would  lie  under  Madge  v. 
Ping  (71  N,  Y.  608) ;  American  Union  Tel.  Co.  v.  Mid- 
dletou  (80  Jd.  408)  ;  Young  v.  Weeks  (7  Daly,  115) ; 
Smith  V.  Knajip  (30  N.  Z.  581),  and  other  cases.  Or  it 
may  have  been  because  the  undertaking  given  by  these 
defendants,  upon  rhe  order  of  arrest,  was  several  and 
not  joint  and  several.  But  it  h  not  necessary  for  us 
to  determine  on  what  ground  the  order  of  arrest  was 
set  aside,  nor  whether  it  was  properly  vacated.  This 
is  certain,  that  the  superior  court  finally  decided  that 
the  plaintiff  in  that  action  "was  not  entitled  to  the 
order  of  arrest,"  and  one  of  the  two  contingencies  in 
the  undertaking  happened,  which  gave  the  plaintiff 
in  this  action,  a  rigLt  of  action  against  the  defendants. 
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In  arriving  at  this  coaclasion,  we  do  not  overlook 
Sehuyler  v.  Engbert  (10  Daly,  46B) ;  nor  Staabe  v^ 
Shnpe  {Daily  Begister^  Nov.  17,  1884).*  These  prop- 
erly decided  that  in  cases  where  the  natnre  of  the 
cause  of  action  gives  the  right  to  the  order  of  arrest, 
this  right  is  determined  by  the  fact  that  the  plaintiff 
obtains  judgment;  and  the  right  to  sue  on  the  under- 
taking, does  not  arise  until  final  judgment,  as  is  the 
case  in  undertakings  upon  injunction. 

The  complaint,  in  the  superior  court  action,  min- 
gled several  causes  of  action ;  and  that  court,  for  rea- 
sons that  do  not  appear,  finally  decided  that  the 
plaintiff  in  that  action  was  not  entitled  to  the  order  of 
arrest.  We  cannot  review  the  decision  of  that  court, 
and  it  must  be  deemed  to  be  the  law  as  between  the 
parties  to  that  action  and  their  privies. 

But  this  action  was  not  prematurely  brought  for 
another  cause.  The  superior  court  action  came  to 
trial  on  November  7,  1883.  The  counsel  for  the 
defendants  moved  that  the  plaintiff  be  compelled  to 
elect  on  which  of  three  causes  of  action,  alleged  to  be 
in  the  complaint,  he  would  rely ;  and  thereupon,  in 
open  court,  apparently  without  the  order  of  the  court, 
he  consented  to  strike  out  from  the  complaint  the  6th 
and  7th  clauses,  and  a  part  of  the  9th,  which  entirely 
eliminated  the  charges  of  fraud  and  left  only  an  action 
for  money  had  and  received  in  a  fiduciary  capacity, 
and  for  an  accounting  in  regard  to  the  same. 

Tlie  defendant' 8 4ittorney  did  not  consent  that  the 
part  of  the  9rh  clause  of  the  answer  should  be  stricken 
out  at  that  rime  ;  but  on  December  12,  1883,  after  the 
commencement  of  this  action,  it  was  stricken  out  on 
motion  as  irrelevant  and  immaterial.  If  it  was  irrel- 
evant at  any  time,  and  could  be  stricken  out,  it  must 
have  been  so  immediately  on  giving  the  consent  to 

*  S.  C,  1  How,  Pr.  IT.  k  4. 
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strike  oat  the  6th  and  7th  claases  of  the  complaint, 
and  consequently  did  not  present  any  charge  of  fraud 
for  trial. 

The  consent,  striking  out  the  allegation  of  fraud, 
excepting  the  irrelevant  ones  in  the  9th  clause,  was 
made  in  open  court  and  became  a  part  of  its  record. 
Both  the  court  and  the  parties  to  the  action  acted  on 
it  by  proceeding  with  the  trial. 

On  November  23,  1883,  an  order  was  entered  at 
trial  term  in  the  superior  court,  before  the  same  jus- 
tice who  tried  the  cause,  reciting  the  consent  or  stipu- 
lation before  mentioned,  and  amending  the  complaint 
in  pursuance  thereof.  This  was  merely  declaratory  of 
the  effect  of  the  consent  given  on  the  trial,  and  added 
no  new  force  or  effect  to  such  consent. 

The  cause  of  action  for  fraud  having  been  elimin- 
ated from  the  case,  by  consent,  in  open  court,  on 
November  7,  1888,  and  it  having  been  finally  decided 
that  the  plaintiff  was  not  entitled  to  the  order  of 
arrest  before  that  time,  it  follows,  that  in  any  view  of 
the  case  the  present  plaintiff's  right  of  action  was 
complete  when  he  commenced  this  action  on  Novem- 
ber 12,  1883. 

The  minutes  of  trial  in  the  superior  court  action, 
and  the  orders  of  November  23,  December  12,  1883 ; 
the  papers  on  which  they  were  founded,  and  the  final 
amended  complaint,  were  admitted  in  evidence  to 
show  that  the  cause  of  action  founded  on  fraud  had 
been  abandoned  on  November  7,  1883,  and  before  the 
commencement  of  this  action ;  and  as  the  complaint 
expressly  avers  this,  and  it  was  one  of  the  issues  in 
the  case,  we  think  they  were  properly  admitted. 

The  defendants  must  be  held  to  have  executed  the 
undertaking,  in  contemplation  of  the  right  of  the 
superior  court  to  make  its  own  record,  and  to  amend 
the  pleadings  in  the  action  by  consent,  or  in  any  other 
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lawfal  manner;  and  the  fact  that  the  complaint  was 
amended  without  their  consent  cannot  avoid  them. 

The  fact  that  the  undertaking  was  several,  and  not 
joint  and  several,  does  not  relieve  the  defendants. 
They  have  been  sued  severally,  according  to  the  terms 
of  their  undertaking. 

The  judgment  should  be  affirmed,  with  costs. 

Lakbemobe,  p.  J.,  and  Allen,  J.,  concurred. 


McELROY,  Respondent,  v.  BAER,  and  Anotheb, 

Appellants. 
HOWE,  Respondent. 

N.  Y.  CouBT  OF  Common  Pleas,   Genebal  Tekm, 

Pebruaby,  1886: 

§  820. 

InterpUader — When  common    law  remedy — PmctkA,  uhen  ordered  in 

dietrict  courU 

Interpleader  under  the  statute  (Onde  of  Civil  Procedure,  §  8^0),  is  not 
JD  the  nature  of  a  suit  in  equity,  but  a  remedy  designed  for  use  in 
coinmon  law  courts,  and  is  a  measure  of  relief  to. which  suitors  in 
a  district  court  in  the  city  of  New  York  mny  resort. 

Wliere  interpleader  is  ordered  in  a  district  court  in  the  city  of  New 
York,  tliere  should  be  served  upon  the  party  brought  in  by  the 
interpleader,  a  copy  of  a  complaint  and  of  the  order  directing  the 
interpleader,  which  should  require  him  to  appear  and  answer  the 
complaint  in  the  same  time  that  a  defendant  is  required  to  answer  a 
summons,  and  should  provide  that  the  money  in  court  be  paid  to  the 
plaintiff  in  case  of  the  failure  to  appear  and  answer  of  the  party 
who  is  interpleaded;  if  the  party  appears  and  answers,  the  issues 
raised  may  be  tried  by  the  court,  unless  a  jury  is  demanded  at  the 
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time  of  the  joinder  of  issue,  and  upon  the  entry  of  judgment,  the 
money  mast  be  paid  to  the  prevailing  party  unless  an  undertaking 
sufficient  to  stay  proceedings  be  given,  and  costa  should  be 
awarded  against  the  losing  party. 

Lawrence  e.  Wilson  (8  Eun,  593),  followed. 

{Dtcidid  Fehrwxry  1,  1886.) 

Appeal  from  jodgment  of  the  district  court  in  the 
city  of  New  York,  for  the  sixth  judicial  district. 

This  was  an  appeal  from  the  sixth  district  court. 
The  action  was  brought  originally  against  X  Morgan 
Howe  to  recover  for  broker^  s  commission  on  the  sale 
of  a  house  and  lot  in  this  city.  Morris  B.  Baer  and 
Morris  B.  Bronner,  composing  the  real  estate  firm  of 
Morris  B.  Baer  &  Co.,  had  also  claimed  the  same  com- 
mission. Howe  obtained  an  order  to  show  cause  why 
they  should  not  be  substituted  as  defendants  in  his 
place.  This  motion  was  opposed,  both  by  plaintiff  and 
Baer  and  Bonner,  and  was  granted,  upon  which  Howe 
paid  the  fund  in  dispute  iato  court.  After  the  inter- 
X)leader,thus  made,  Baer  and  Bonner  failed  t*o  answer ; 
the  plaintiff  took  judgment  by  default,  and  the  deposit 
was  paid  to  him.  Baer  and  Bonner  then  appealed. 
The  point  raised  was,  the  invalidity  of  the  inter- 
pleader. 

TT.  71  BirdscUl,  for  substituted  defendants,  appel- 
lants. 

Jo/i7i  0.  Oulick^  for  original  defendant,  respon- 
dent. 

Frederick  R,  Lee^  for  plaintiff-respondent. 

Per  Curiam. — ^It  is  settled  by  the  decision  of  this 
court  in  Ranch  ©.  Dreyer  (3  Daly^  434),  and  Baer  «.  Ben- 
ner  (2  N.  T.  Civ.  Pro.  362),  that  the  statutory  inter- 
pleader, which  is  not  in  the  nature  of  a  duit  in  equity, 
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bat  a  remedy  designed  for  use  in  common  law  courts 
(see  the  English  Statute  entitled  1  &  2  Wm.  IV.,  ch.  58 ; 
23  &  24  Victoria,  ch.  128),  is  a  measure  of  relief  to  which 
suitors  in  a  district  court  in  the  city  of  New  York 
may  resort.  It  is  to  be  regretted  that  when  the  f ramer 
of  section  123  of  the  Code  of  Procedure  borrowed  from 
the  English  statutes  that  we  have  mentioned,  the  idea 
of  permitting  the  defendant  in  an  action  at  law  to 
obtain,  in  a  summary  way  in  that  action,  the  same 
relief  that  he  might  obtain  by  filing  a  bill  of  inter- 
pleader in  a  court  of  equity,  he  did  not  at  the  same 
time  borrow  the  procedure  which  those  statutes 
created. 

The  consequence  of  borrowing  only  the  relief  and 
omitting  to  provide  a  way  by  which  that  relief  can  be 
attained,  has  been  to  throw  upon  the  courts  of  this 
State  the  necessity  of  framing  for  themselves  a  system 
of  practice  that  will  make  the  statutory  interpleader 
effectual.  One  of  the  first  efforts  in  that  direction 
was  made  in  the  case  of  Van  Buskirk  v.  Roy  (8  Sow. 
Pr.  425),  in  which  the  court  directed  that  the  order 
should  provide  that  if  the  party  interpleaded  did  not 
appear  and  defend  the  action  within  twenty  days  after 
the  service  upon  him  of  a  copy  of  the  order  of  inter- 
pleader the  money  in  court  should  be  paid  to  the 
plaintiff.  The  Code  nowhere  provided  for  these  pro- 
ceedings, but  they  were  adopted  because  in  no  other 
way  could  effect  be  given  to  the  intent  of  the  legisla- 
ture in  creating  the  remedy  of  an  interpleader,  in  a 
common  law  action.  Perhaps  the  action  of  the  court 
might  be  called  judicial  legislation. 

^gain,  in  Lawrence  v.  Wilson  (8  ITuTij  593),  the 
court  said  :  "As  the  Code  prescribes  no  mode  of  pro- 
ceeding under  this  section,  the  practice  under  it  should 
be,  I  think,  as  far  as  practicable,  that  adopted  by  the 
courts  of  equity  in  case  of  interpleader  in  analogous 
cases."    The  court  then  recommended  that  the  prao- 
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tice  be  such  as  is  suggested  by  MoaVs  Van  Sant- 
voord's  Pleadings,  page  858. 

We  see  the  wisdom  of  the  course  recommended  by 
the  court  in  the  case  last  cited,  and  are  of  the  opinion 
that  in  the  district  courts  after  the  order  of  inter- 
pleader is  made,  a  copy  of  the  order  and  a  copy  of  a 
complaint  drawn  in  conformity  with  the  suggestion 
made  in  MoaVa  Van  SantooorcPs  Pleadings  should 
be  served  upon  the  party  brought  in  by  the  inter- 
pleader. The  order  should  require  him  to  appear  and 
answer  the  complaint  in  the  same  time  that  a  defend* 
ant  is  required  to  answer  a  summons,  and  should  pro- 
vide that  the  money  in  court  shall  be  paid  to  the 
plaintiff  in  case  of  the  failure  to  appear  and  answer  of 
the  party  who  is  interpleaded.  If  the  party  appear 
and  answer,  the  issue  raised  may  be  tried  by  the  court, 
unless  a  jury  be  demanded  at  the  joinder,  of  issue. 
Upon  the  entry  of  judgment,  the  money  must  be  paid 
to  the  prevailing  party,  unless  an  undertaking  suffi- 
cient to  stay  proceedings  be  given,  and  costs  should  be 
awarded  against  the  losing  party.  It  may  be  that 
Baer  and  Bonner  intentionally  abandoned  the  case 
when  the  district  court  decided  that  they  should  be 
brought  in  by  interpleader,  but  we  are  not  able  to  say 
that  such  was  their  intention.  It  is  possible  that  they 
left  the  court  because  they  did  not  expect  any  further 
I)roceeding  without  some  further  notice.  We  i^refer 
to  place  that  interpretation  upon  their  acts,  because 
they  have  not  as  yet  had  an  opportunity  to  show  their 
rights  to  the  money  in  controversy. 

Of  course.  Dr.  Howe  is  discharged  from  all  liability, 
and  he  has  no  interest  in,  or  concern  with  the  litiga- 
tion that  followed  or  may  follow  the  payment  by  him 
of  the  money  into  court.  We  think  it  proper  to 
reverse  the  judgment  and  order  a  new  trial,  with  costs 
to  abide  the  event.    . 

Let  the  district  court  amend  its  order  so  that  Baer 
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and  Bonner  shall  answer  in  the  nsnal  time.  Then  let 
the  plaintijBE  serve  upon  them  a  new  complaint  drawn 
in  conformity  with  the  snggestions  already  referred  to. 
If  Baer  and  Bonner  fail  to  appear  and  answer,  let 
judgment  be  entered  establishing  the  right  of  plaintiff 
to  the  Lioney.  If  they  appear  and  answer,  let  the 
issne  be  tried  and  the  money  awarded  to  the  prevail- 
ing party. 

The  reversal  of  the  judgment  leaves  the  plaintiff 
without  any  adjudication  in  his  favor  as  to  his  right, 
and  exposes  him  to  liability  to  an  action  to  be  brought 
against  him  by  Baer  and  Bonner  for  the  money  that 
was  paid  to  him  under  the  judgment  that  has  been 
reversed. 

Judgment  reversed  and  a  new  trial  ordered  as 
between  the  plaintiff  and  Baer  and  Bonner,  with  costs 
to  abide  the  event. 

Larbemore,  Allen  and  Bookstaver,  JJ.,  con- 
curred. 


CRONIN   V.  CRONIN, 


City  Court  op  New  York,  Special  Term,  Febru- 
ary,   1880. 

§§  820,  3228,  3230. 

Co9ts  in  action  where  irUerpUaier  ordered  on  motion —  When  dUcretion- 

ary. 

Where  an  interpleader  is  ordered  on  motion,  made  under  section  820 
of  the  Code  of  Civil  Procedure,  the  costs  of  the  action  are  in  the 
discretion  of  the  court. 

The  action  of  interpleader  is  of  equitable  origin,  and  the  remedy  pro* 
vided  by  the  Code  of  Civil  Procedure  is  merely  concurrent;  the 
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principles  which  goTern  the  remedy,  either  in  equity  or  under  the. 
Code,  are  alike,  and  the  rule  formerly  prevailing  aa  to  costs  should 
as  far  as  practicable  be  applied  to  the  present  practice. 

Where  money  was  deposited  in  a  savings  bank,  to  the  credit  of  a  hus- 
band and  his  wife  '*  or  either,'' and  the  wife,  claiming  the  entire 
deposit,  brought  suit  against  the  bank  therefor,  and  the  bank 
•ecured  an  order  interpleading  and  substituting  the  husband  as 
defendant,  in  its  place,  on  the  ground  that  he  also  claimed  the  same 
fund,  and  both  the  husband  and  the  wife  established  title  to  a  sub- 
stantial part  of  the  fund  in  dispute, -^^<9{(2,  that  the  award  of  coata 
rested  entirely  in  the  discretion  of  the  court;  that  neither  party 
should  recover  costs  against  the  other  out  of  the  fund,  but  that  the 
disbursements  of  eacli  party  should  be  taxed  and  charged  upon  the 
fund. 

(DscicM  Fdnruary  6,  1886.) 

The  Bank  for  Savings  had  on  deposit  to  the  credit 
of  Mary  Cronin  and  her  hnsband,  Joseph,  or  either^ 
the  sum  of  $747.98.  The  plaintiff  brought  an  action 
against  the  bank,  claiming  the  entire  deposit,  and  the 
bank  moved  for  and  obtained  an  order  interpleading 
in  its  place  the  present  defendant,  on  the  ground  that 
he  also  made  claim  to  the  same  fund  (Mulcahy  t).  Emi- 
grant Industrial  Savings  Bank,  89  N.  F.  435).  The 
bank,  under  this  order,  was  allowed  to  i-etain  the  fund 
nt  interest,  subject  to  the  further  order  of  the  court, 
leaving  the  rival  claimants  to  establish  their  title  to  it. 
The  defendant,  in  his  answer,  admitted  the  plaintiff's 
title  to  $125  of  the  sum  on  deposit,  and  claimed  the 
balance  as  his  own.  The  plaintiff  served  a  reply  to 
the  answer,  in  which  she  reiterated  her  claim  to  the 
entire  fund.  The  issue  was  tried,  and  the  jury  found 
that  $425  of  the  fund  belonged  to  the  plaintiff,  and  the 
balance,  $822.98,  belonged  to  the  defendant.  Each 
party  denies  the  right  of  the  other  to  costs,  and  the 
court  is  called  upon  to  determine  whether  either  and 
which  of  the  parties  is  entitled  to  costs  auder  the 
peculiar  circumstances  stated. 
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Hiywe  &  HummeU^  tor  motion. 

John  0.  Mottj  for  defendant. 

Mo  Adam,  Ch.  J. — The  action  of  interpleader  is  of 
equitable  origin,  and  the  remedy  provided  by  the 
Code  is  merely  concurrent  (9  How.  Pr.  193;*  1  £!.  D. 
SmUh,  665  ;t  S.  C,  8  Sow.  Pr.  45 ;  14  Id.  505©.  The 
principles  which  govern  the. remedy,  either  in  equity 
or  under  the  Code,  are  alike,  and  the  rule  formerly  pre- 
vailing as  to  costs  should,  as  far  as  practicable,  be 
applied  to  the  present  practice.  It  is  evident  that  the 
general  provisions,  of  sections  3228,  3229,  of  the  Code, 
as  to  costs,  were  not  intended  to  include  interpleader 
actions,  where,  as  here,  each  party  prevails  in  establish- 
ing title  to  a  substantial  part  of  the  fund  in  dispute. 
The  case,  in  consequence,  falls  within  section  3230, 
which  leaves  the  award  of  costs  discretionary  with  the 
court.  This  construction  agrees  with  that  approved  by 
Willard  in  his  work  on  equity  jurisprudence  (Potter's 
JEd.  321),  where  he  says  that  the  Code,  section  306  of 
old,  and  section  3230  of  new,  vests  the  court  with  the 
same  discretion  in  such  actions  as  existed  before ;  and 
under  the  former  j^ractice  costs  were  not  matter  of  right 
in  interpleader  cases.  They  rested  in  the  discretion  of 
the  court  (Bedell  v.  Hoffman,  2  Paige,  199).  This  also 
accords  with  the  present  general  legislative  intent  (2 
a.  S.  617,  §  20 ;  3  WaiCs  Pr,  468,  469;  Code,  §  3234). 
The  legislature,  certainly,  did  not  intend,  even  under 
the  interpleader  allowed  by  the  Code,  that  a  defendant 
whose  defense  was  meritorious  and  who  succeeded  in 
it  to  the  extent  of  prevailing  in  the  action  equally  with 
the  plaintiff,  should  be  arbitrarily  mulcted  with  costs, 
as  of  course,  for  presenting  a  claim  fully  as  just  as  that 

*  Beck  9.  Stephani. 

t  Chamberlain  o.  O'Connor. 

I  Patterson  «.  Perry. 
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made  by  his  adversary.  Such  an  interpretation  would 
be  harsh  and  oppressive  and  tend  to  establish  an 
immutable  rule  which  might  in  some  case  work  great 
injustice.  The  intention  was  toavoid  this  possible  result 
by  leaving  the  question  of  costs  in  such  actions  to  the 
discretion  of  the  court ;  that  they  might  be  allowed  or 
withheld  according  to  equitable  principles,  and  in 
furtherance  of  justice.  This  intent,  if  it  required 
further  evidence  to  make  it  manifest,  will  be  found  in 
the  statute  (3  R.  S.  [6  ed.]  378,  §  392),  which  provides 
that  where  the  title  to  a  fund  on  deposit  with  a  savings 
bank  is  disputed  an  interpleader  may  be  allowed,  to 
the  end  that  the  rival  claimants  interested  in  the  dis- 
pute may  be  brought  into  the  litigation,  and  the  bank 
allowed  to  drop  out,  and  which  further  provides  *'  that 
the  question  of  costs  in  the  actions  referred  to  shall  in 
all  cases  be  in  the  discretion  of  the  court,  and  may  be 
charged  upon  the  fund  affected  by  such  action.''  It  is 
clear,  therefore,  that  the  award  of  costs  rests  entirely  in 
the  discretion  of  the  court,  and  the  only  question  left 
is  to  exercise  the  discretion  for  the  best  interest  of  all 
concerned,  keeping  in  mind  the  smallness  of  the  fund. 
The  plain tiflf  and  defendant  are  husband  and  wife ; 
they  disagree,  and  in  consequence  separate.  Law- 
suits followed,  and  this  is  one  of  them. 

As  usual  in  such  intestine  quarrels,  each  of  the  par- 
ties is  right  to  an  extent  and  beyond  that  wrong.  The 
interest  of  all  will  be  best  subserved  by  holding  that 
each  of  the  litigants  have  the  portion  of  the  fund  to 
which  they  are  respectively  entitled  ;  that  neither 
have  costs  against  the  other;  that  the  costs  of  the 
respective  attorneys  be  not  charged  on  the  funds,  and 
that  the  attorneys  on  each  side  be  left  to  regulate  his 
fees  with  his  client  when  the  fund  is  paid  over. 

The  disbursements  incurred  by  each  of  the  litigants 
in  determining  the  title  to  the  fund,  should,  as  a  neces- 
sary incident,  be  taxed  and  charged  upon  the  fund,  but 
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the  application  for  farther  costs  or  allowance  will  be 
denied.  A  decree  in  accordance  herewith  may  be  sub- 
mitted. 


SELKIRK  V.  WOOD,  et  al. 

•  • 

SAME  V.  SAME. 

SupRBMB  Court,  Fifth  Department,  Erie  County, 

Special  Term,  April,  1886. 

§§  484,  817. 

Cansolid(Uioi  of  action^^ Action  to/aredoM  mortgage. 

Only  such  caases  of  action  cna  bo  consolidated  as  may  be  joined. 
Actions  for  the  foreclosure  of  mortgages  are  not  actions  on  contract 
within  the  meaning  of  section  484,  subdivision  1,  of  the  Code  of 
Civil  Procedure, — which  provides  for  the  joinder  in  the  same  com- 
pluiiit  of  actions  on  contract, — but  are  actions  in  rem  against  par- 
cels of  land,  and  they  cannot  be  consolidated  where  they  do  not 
aiise  out  of  the  8:>me  transuction  or  transactions. 
Where,  in  two  actions  brought  to   foreclose  two  mortgages  on  sep* 
arate  adjoining  parcels  of  land,  both  of  which  were  executed  on 
the  same  day,  by  the  defendants  to  the  plaintiff,  Ihe  parties  were 
the  same  and  the  defenses  identical,  —Held,  that  the  actions  could 
not  be  consolidated. 
I  The  rule  as  to  the  consolidation  of  such  actions  prior  to  the  Code  of 

I  Civil  Procedure,  stated. 

{Decided  Aprily  1886.) 

Motion  by  defendants  that  the  actions  be  consoli- 
dated. 

The  opinion  contains  a  sufficient  statement  of  the 
facts. 

Manly  C.  Oreenj  for  defendants  and  motion. 
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Cited :  Eleveoth  Ward  Savings  Bank  v.  Hay,  8 
DaVy,  328  ;  S.  C„55 How.Pr,  442  ;  affd,  73  iV.  T.  609 ; 
Mayor  v.  Coffin,  90  If^.  T.  313 

JS.  J.  Plumley  {Plumley  <£•  Kingston^  attorneys), 
for  plaintiff,  opposed. 

Section  817  of  the  Code  of  Civil  Procedure  is  sub- 
stantially identical  with  provisions  of  the  Revised 
Statutes :  2  R.  8.  p.  383,  §  36 ;  2  Waifs  Practice^ 
656  ;  Thomas  on  Mortg.  268-9.  ''  The  Code  of  Proce- 
dure did  not  change  the  practice  in  regard  to  the  con- 
solidation of  actions  (Morris  ?).  Knox,  6  Alib.  Pr.  328, 
note\  nor  has  it  been  changed  by  the  Code  of  Civil 
Procedure,  Bech  v.  Ruggles,  6  Abb.  N.  (7.  69  -^  Lock- 
wood  v).  Fox,  8  Daly,  127 ;  Campbell  P.  P.  M'f  g  Co. 
V.  Lyddy,  1  N.  Y.  Civ.  Pro.  364."  In  every  reported 
case  in  which  the  question  has  been  considered,  it  has 
been  held  that  actions  to  foreclose  mortgages  should 
not  be  consolidated.  Grant  v.  Spencer,  cited  in  TJio^tias 
on  Mortg.  269  ;  Bech  v.  Ruggles,  supra  ;  Lockwood 
V.   Fox,   supra;  Kipp  ©.    Delamater,  58    How.   Pr. 

183 An  order  directing  that  the  action 

should  be  consolidated  would  be  "a  judicial  deter- 
mination that  separate  suits  were  originally  instituted, 
without  legal  necessity,  for  an  improper  purpose." 
Lewis  ^.  Dodge,  17  How.  Pr.  228-9.  This  the  court 
should  not  judicially  determine  in  this  case,  and  the 
same  reasons  exist  for  continuing  the' actions  separ- 
ately as  for  commencing  separate  actions.  Foreclosure 
actions  are  actions  in  rem  (Kipp  d.  Delamater,  supra). 
and  the  proceedings  under  each  mortgage,  the  mort- 
gages not  covering  the  same  property,  should  be  kept 
separate  for  obvious  reasons.  It  is  better  for  the 
defendants  to  have  the  actions  kept  separate,  so  that 
they  may  redeem  from  one  of  the  mortgages,  if  they 
desire  and  are  able  to  do  so,  without  being  compelled 
to  redeem  from  the  other  also.    2  Jones  on  Mortg. 
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§  1083.  .  .  .  The  effect  of  consolidating  the  two 
actions  would  be  to  discontinae  one  of  them,  and  no 
costs  to  the  time  of  consolidation  conld  be  taxed  as  to 
the  discontinued  action,  without  express  provision  to 
that  effect  in  the  order  decree?'* "7  consolidation.  Lewis 
«.  Dodge,  supra.  The  plaintiff  should  not  be  deprived 
of  the  costs  which  are  already  earned. 

Lewis,  J. — These  actions  are  brought  to  foreclose 
mortgages,  given  by  defendants,  on  separate  adjoining 
parcels  of  land,  in  Buffalo.  Both  mortgages  were 
executed  upon  the  same  day,  to  the  plaintiff,  as  mort- 
gagee. Parties  are  the  same  in  both  actions  and  the 
defenses  are  identical. 

'  The  defendants   ask  an  order  consolidating  the 
actions. 

The  court  of  chancery  uniformly  refused  to  con- 
solidate actions  of  this  character  where  the  mortgages 
were  upon  separate  parcels  of  land,  but  if  upon  the 
same  lands,  and  the  parties  were  the  same,  the  bring- 
ing of  separate  actions  was  not  tolerated.  Section  36, 
2  Revued  StatideSj  383,  provided  that  **  whenever  sev- 
eral suits  shall  be  pending  in  the  same  court  by  the 
same  plaintiff  against  the  same  defendant,  for  causes 
of  actirm  which  may  be  joined,  the  court,  in  which 
the  same  shall  be  prosecuted,  may,  in  its  discretion,  if 
it  appear  expedient,  order  the  several  suits  to  be  con- 
solidated into  one  action."  But  this  section  had  no 
application  to  equity  actions.  .Title  6,  of  which  this 
section  is  a  i)art,  applied  only  to  proceedings  in  the 
progress  of  law  actions.  These  provisions  were,  in 
substance,  incorporated  for  the  first  time  into  the  Code 
in-  the  year  1877,  so  that  when  the  decisions  were 
made,  referred  to  in  the  briefs  submitted,  they  were 
not  a  part  of  the  Code.  Section  817  of  the  Code  pro- 
vides, that  only  such  actions  may  be  consolidated  as 
may  be  joined.    Section  484  mentions  what  causes 
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of  action  may  be  joined.  If  actions  to  foreclose 
mortgages  upon  separate  parcels  of  land  can  be  joined, 
it  must  be  by  virtne  of  subdivisions  1  or  9  of  aection 
484.  Subdivision  1  provides  that  actions  which  are 
brought  to  recover  upon  contract,  express  or  implied, 
may  be  joined.  While  in. some  sense  a  mortgage  may 
be  a  contract,  the  main  and  principal  object  of  a  fore- 
closure action  is  to  cut  off  the  mortgagor's  equity  of 
redemption  in  the  mortgaged  premises.  Incidentally, 
in  case  a  bond  accompanies  the  mortgage,  as  in  this 
case,  a  judgment  for  deficiency  is  sought.  Can  it  be 
said  that  actions  to  foreclose  mortgages  are  brought  to 
recover  upon  contract  ?  It  is  an  action  in  rem  against 
a  parcel  of  land.  Such  actions  do  not  come  under  sub- 
division 9.  The  mortgages  are  not  claims  arising  out 
of  the  same  transaction  or  transactions,  neither  are 
they  connected  with  the  same  subject  of  action.  The 
transactions  and  the  subject  matter  are  distinct  and 
separate,  having  no  relation  with  each  other. 

My  conclusion  is,  that  the  Code  does  not  provide 
for  joining  such  actions.  This  conclusion  seems  to  be 
in  accordance  with  the  current  of  authorities. 

The  motion,  therefore,  to  consolidate  is  denied,  but 
without  costs. 


PURDY,  ET  AL.,  V.  WEBSTER,  et  al. 

N.    Y.    SUPERIOB  COUKT,    SPECIAL  TeBM,   PeBEUABY, 

1886. 
§§  893-896. 

Open  eomminion — When  not  granted. 

An  open  commission  to  examine  witnesses  in  Florida  wiU  not  be 
granted  where  it  appears  that  the  witness  in  question  resides  in 
Cuba,  the  papers  not  showing  that  such  witnesses  are  present  in 
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the  State  of  Florida,  and  no  reason,  except  the  expense,  being 
given  to  show  why  it  woald  be  more  difficult  to  examine  the  wit- 
nesses in^New  York  city. 
{Decided  Fdn'uai'y  17,  1886.) 

Application  for  ojien  commission. 
The  opinion  states  the  facts. 
James  B.  McKewan^  for  the  motion. 
J.  Hampden  Dougherty^  opposed. 

Ingraham,  J.— By  section  895  of  the  Code  an  open 
commission  cannot  be  allowed  where  the  testimony  is 
to  be  taken  elsewhere  than  in  the  United  States  or  in 
Canada. 

The  witnesses  that  the  defendants  propose  to 
examine  do  not  reside  in  Florida,  nor  does  it  appear 
that  they  are  at  present  in  that  State  ;  but  it  does 
appear  that  they  reside  in  the  Island  of  Cuba. 

This  application,  therefore,  for  an  open  commission 
appears  to  be  intended  to  evade  the  prohibition  con- 
tained in  section  895,  and  I  do  not  think  that  such  an 
order  should  be  granted,  unless  it  is  made  to  appear 
that  such  a  commission  was  absolutely  necessary  for 
the  protection  of  the  applicant's  rights. 

No  reason  is  given  here  to  show  that  it  would  be 
any  more  difficult  for  defendants  to  procure  the  attend- 
ance of  the  witnesses  sought  to  be  examined  at  New 
York  than  in  Florida,  except  the  difference  in  the 
expense,  and  as  the  evidence  is  for  the  benefit  of  the 
defendant,  it  is  not  fair  that  the  plaintiffs  should  be 
put  to  the  expense  of  employing  counsel  in  Florida  or 
sending  a  representative  there  to  attend  such  an  exam- 
ination. 

Under  all  the  circumstances,  I  think  that  the  appli- 
cation for  an  open  commission   should   be  denied. 

Vol.  IX.— 10 
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Defendants,  however,  may  take  an  order  for  a  com- 
mission in  the  usual  form  to  examine  the  witnesses 
named,  either  in  Florida  or  in  Cuba,  if  they  desire. 
Order  can  be  settled  on  notice. 


•'V 

r  '' 


BDERMANN,  as  General  Guardian,  etc.,  et  al., 
V.  BUERMANN,  Individually  and  as  Ex- 
ecutrix, ETC.,  Interpleaded,  &c. 

Superior  Court  of  the  City  of  New  York,  Special 

Term,  March,  1886. 

§§  469,  470,  476. 

Infant — Action  concerning  pergonal  estate  of  by  tohom  hnmght. 

An  action  relating  to  the  personal  estate  of  an  infant  can  only  be 
brought  in  the  name  of  the  infant  by  his  guardian  a(2  /i^^m, 
appointed  for  that  purpose,  and  cannot  be  brought  by  his  general 
guardian  us  such. 

Caggcr  V.  Lansing  (64  N.  T.  418),  distinguished. 

(Decided  March  27,  1886.) 

Demurrer  to  complaint. 

This  action  was  brought  by  the  heirs  and  execu- 
tors of  August  Buermann,  deceased,  and  general  guar- 
dians of  infants,  against  the  Produce  Exchange,  tmd 
the  widow  and  executxix.  The  deceased  was  a  mem- 
ber of  the  Exchange,  the  laws  of  which  provided  that 
upon  the  death  of  a  member,  his  widow  and  children 
should  each  have  one- half  of  a  gratuity  fund  erected 
for  such  purpose.  The  heirs  and  executors  claimed 
that  the  widow  had  in  the  lifetime  of  her  husband 
executed  and  delivered  a  release  under  seal  of  her 
share  to  her  husband  and  his  children  ;  that  the  Pro- 
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in  the  name  of  an  infant  plaintiff,  a  competent  person 
mast  be  appointed  to  act  as  its  goardian  ad  litems 
and  provides  also  that  the  general  guardian  may  be 
appointed  as  ad  litem^  sufficiently  expresses  the  intent 
of  the  law  as  it  now  is,  viz.  :  that  by  the  intervention 
of  that  officer  alone  an  action  on  behalf  of  an  infant 
can  be  brought,  at  least,  in  cases  where  the  assertion 
of  the  infant's  claim  to  recover  personal  property  is 
concerned. 

The  case  of  Cagger  v,  Lansing  (64  N.  Y.  418)  was 
decided  before  the  adoption  of  the  Code  of  Civil  Pro- 
cedure now  in  force.  It  was  an  action  brought  by  the 
general  guardian  of  infants  to  recover  real  estate,  and 
it  was  held  that  their  rights  in  such  an  action  were 
enforceable  by  their  mother  as  guardian  in  socage 
{Id.  p.  426). 

The  case  at  bar  is  concerned  with  the  assertion 
of  the  claim  of  the  infants,  not  to  real  estate,  as  to 
which  alone  a  guardian  in  socage  could  have  repre- 
sented them  in  an  action,  but  only  to  personalty,  and 
the  case  last  cited  throws  therefore  no  light  on  the 
present  inquiry. 

In  my  opinion,  the  necessity  of  clear  and  uniform 
practice  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure above  referred  to,  requires  that  the  rule  should 
be  recognized,  that  in  cases  such  as  that  at  bar  the 
action  should  always  be  brought  in  the  name  of  the 
guardian  ad  litem^  properlj'^  appointed,  and  that  if 
brought  in  the  name  of  the  general  guardian  they  are 
not  well  brought. 

For  these  reasons  this  demurrer  is  sustained,  with 
costs. 
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PEOPLE,   ex   rd.    KROHN,   Appellants, 

TLLEB,  AS  Tbeasorek  op  the  New  York 

Cotton  Exchange. 

ME    CoUBT,    First    Departmest  ;    Gener 
Term,  March,  1886. 

§§  2067,  et  seq.,  2068,  2083. 

K#— J?l/"erfflKM  on  appliMtion  for—  Effect  of  refert 
Hon — When  writ  refuted. 

bfl  iesuefl  fraioed  bj  an  anawet  to  an  alternative  writ  of  man- 
Lus  were  reFerred  by  conseiit,  and  an  ordcrentered  appointing 
:ee  "  to  bear  and  dstermine  all  the  issues  "  in  tbe  proceeding, 
2,  tbat  the  rsferee  was  empowered  to  ht'ar  and  <!etcrniiTic  ihe 

COntroverBy  between  the  parties,  includiug  tlje  rt^lator'a  right 
eremptorj  writ  (if  inandatnns,  and  tbat  the  referee:  irns  not 
'ed  of  tbat  power  by  the  prorisiona  of  the  Code  o(  Civil  Pro- 
:,  directing  that   ''the   writ  of  mandamus  should  be  issued 

by  a  special  or  by  a  general  term  of  tlie  supreme  court. "['] 
□  mch  a  case  a  Iictiring  was  had  upon   the  referee's  report 
I  the  special   term  ublch  depicd   the  application  for   a  per- 
iry  writ  of  mandaniuy, — Held,  tlint  this  was  a  tlnal  disposition 

case  by  the  court  itself,  and  if  the  judgment  entered  upon 
■cision  made  by  the  court  was  correct  upon  Ihc  fncts  found  by 
feree,  it  should  be  snstained  upon  appeal^'] 
lie  case  on  an  appeal  from  a  judgment  ODtcred  on  a  referee's 
.  contains  the  evidence  only  as  to  the  value  of  the  property  m 
on,  the  rights  of  the  parties  should  be  determined  upon  the 
[ouud  by  tlie  referee  to  have  been  proven  on  the  triiil.  ['] 
:he  by-lawa  of  an  incorporated  exchange  provided  that  a 
Mle  of  memberabip  might  oe  tran^Icrred  to  a  member  or  a 
cr  elect,  by  a  surrender  of  the  oertiticaie,  with  a  duly  executed 
ipent  thereof,  and  the  payment  of  a  fee  of  ^25  to  the  treasurer, 
bould  issue  a  new  certilicate  of  memiicrship  to  the  asaignee, 
lat  no  certificate  should  oe  so  "  transterred  until  a  notice  of 
iteotioa  to  make  such  transfer  subscribed  by  the  member 
g  the  certificate  shall  have  been  posted  upon  the  bulletin 
exchange  for  ten  days,  and  until  all  claims  against  such 
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member,  which  maj  be  presented  within  taid 
membera,  shall  be  settled,  or  wliils  any  annual  c 
levied  on  such  raembership  ahall  remain  unpaid, 
aho  authorized  the  sale  of  a  member's  Bhare  in  case  of  bis  failure  to 
meet  his  ohligatiime  to  other   members  of  the  exchange,  and  tbe 
applicatioQ  of  the  proceeds  to  the  payment  of  bisdebts, — Held,  that 
the  posting  by  a  member  of  buc!i  a  notice  of  an  intention  to  tranafer 
his  certificate  of  membership  shontd  be  followed  at  the  expiration 
of  the  ten  days  by  a  transfer,  and  that  where  it  was  not,  his  membLT- 
■hip,  and  the  rights  of  other  members  to  whom  lie  became  iudebii'il 
after  the  expiration  of  the  ten  days  to  have  his  abare  sold  to  satiafj 
his  indebtedness  to  tliem,  was  not  affected  by  the  notice.  [*] 

One  who  is  a  member  of  an  exchange,  and  owns  a  certificate  of 
membership  therein,  and  enjoys  all  the  priTileges  of  membership, 
cannot  enforce  by  mandamus  a  right  that  be  has  to  have  an  addi- 
tional certificate  of  membership  transferred  to  bim,  and  a  new  one 
iasned  in  its  place  where  such  certificate  will  in  no  manner  inorease 
bis  rights  beyond  the  ability  to  sell  it  as  an  article  of  property ;  his 
remedy  is  not  bj  mandamus,  but  by  a  suit  for  the  value  of  the 
certificate.  ['] 

A.  writ  of  mandamus  will  not  be  granted  where  the  law  aupplies 
another  adequate  remedy.  ['] 

Although  in  cases  against  public  officers,  and  in  certain  cases  against 
corporations,  the  writ  of  mandamus  has  not  been  refused  where  an 
action  tor  damages  might  also  bo  mnintained,  [']  no  aiich  depart' 
ore  from  the  general  rule  has  been  made  or  sanctioned  where  the 
writ  of  inandamua  has  been  applied  fur  to  obtain  a  mere  article  of 
property  of  a  fixed  and  definite  value,  the  recovery  of  which  would 
afford  full  justice  to  the  applicant. [') 

{Dteided  March  A,  ISSfl.) 

Appeal  from  judgment  denying  application  for  per- 
emptory maniUmos. 

The  opinion  states  the  facts. 

Frank  F.  Van  Derveer,  for  relator,  appellant. 

Francis  M.  Scoil,  for  respondent. 

Dakikls,  J. — The  writ  of  mandamus  was  applied 
for  to  require  the  respondent  as  treasurer  of  the  New 
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compliance  with  the  reqnes^c  that   the  application  was 
made  for  a  writ  of  mandamus. 

Upon  the  application  the  conrfc  ordered  an  alterna- 
tive writ  to  issue,  to  which  a  return  was  made  denying 
the  relator's  right  to  a  certificate  of  membership  on 
the  surrender  of  that  jnirchased  by  him,  and  alleging 
other  matters  which  were  relied  upon  by  way  of 
answer  to  his  alleged  right  to  surrender  the  certificate 
purchased  by  him  and  to  receive  another  in  its  place. 
The  issues  framed  by  the  answer  and  the  alternative 
writ  were,  by  the  consent  of  parties,  referred  to  a 
referee,  as  that  was  authorized  to  be  done  by  section 
2083  of  the  Code  of  Civil  Procedure. 

The  order  which  the  parties  entered  directed, 
"That  this  proceeding  be  and  the  same  hereby  is 
referred  to  Benjamin  H.  Bristow,  Esq.,  counselor  at 
law  of  this  court,  as  referee  to  hear  and  determine  all 
the  issues  in  this  proceeding/ ' 

And  acting  under  the  order,  the  referee  heard  and 
determined    the    entire    controversy  between    these 

parties. 
[*]  It  has  been  objected,  in  support  of  the  appeal, 

that  he  was  not  authorized  to  dispose  of  the  rights 
of  the  parties  in  the  proceeding  ;  but  that  view  cannot 
be  entertained  under  the  very  general  language  of  the 
order,  for  the  referee  was  empowered  by  it  to  hear 
and  determine  all  the  issues  in  the  proceeding,  and 
that  included  the  right  of  the  relator  to  a  peremptory 
writ  of  mandamus.  The  trial  of  the  issues  of  neces- 
sity included  the  determination  and  disposition  of  the 
rights  controverted  by  means  of  them.  And  the  referee 
was  not  deprived  of  that  power  under  this  order  by 
the  provisions  of  the  Code,  directing  that  the  writ  of 
mandamus  should  be  issued  either  by  a  special  or 

general  term  of  the  supreme  court. 
[*]  And  if  a  different  view  of  the  power  of  the 

referee  could  be  adopted,  it  would  not  prpmote 
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the  success  of  the  relator,  for  as  a  matter  of  fact  the 
case  was  brought  to  a  hearing  upon  the  referee's 
report,  before  the  special  term,  and  that  court  denied 
his  application  for  the  writ.  This  was  a  final  disposi- 
tion of  the  case  by  the  court  itself,  and  if  the  judg- 
ment entered  upon  the  decision  made  by  the  court  is 
correct  upon  the  facts  found  by  the  referee,  then  the 

appeal  cannot  be  sustained, 
n  The  case  contains  the  evidence  only  as  to  the 

value  of  the  share.  And  the  rights  of  the  parties 
are  accordingly  to  be  determined  upon  the  facts  which 
the  referee  has  found  to  have  been  proved  upon  the 
trial.  By  his  report  it  is  shown  that  by-laws  were 
adopted  by  the  corporation  for  the  management  of  its 
affairs,  and  the  enforcement  of  the  obligations  of  its 
members  to  each  other  arising  out  of  the  transaction 
of  their  business  as  members  of  the  exchange.  And 
by  section  5  of  the  by-laws  it  was  provided  that  a  cer- 
tificate of  membership  might  be  transferred  to  a  mem- 
ber or  a  member  elect,  but  to  no  other  person,  by  a 
surrender  thereof  to  the  treasurer  of  the  exchange 
wirh  a  duly  executed  assignment,  and  the  payment  of 
a  fee  of  $25  for  transferring  the  certificate.  And 
upon  which  transfer  the  treasurer,  it  was  directed, 
should  issue  a  new  certificate  of  membership  to 
the  member  or  member-elect  mentioned  in  the  assign- 
ment. But  this  was  restricted  by  the  same  section 
which  contained  the  declaration  that  no  certificate 
of  membership  shall  be  '*so  transferred  until  a 
notice  of  the  intention  to  make  such  transfer,  sub- 
scribed by  the  member  owning  the  certificate,  shall 
have  been  posted  upon  the  bulletin  of  the  exchange 
for  ten  days,  and  until  all  claims  against  such  member, 
which  may  be  presented  within  said  ten  days  by  other 
members  of  the  exchange,  shall  be  settled,  or  while 
any  annual  dues  or  assessments  levied  on  such  mem- 
bf»rship  sbnll  rr^ijnin  impjii-l/' 
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And  the  treasurer  refused  to  accept  the  surrender 
and  issue  a  new  certificate  for  the  reason,  as  it  was 
considered,  that  the  relator  had  not  complied  with 
what  had  been  required  on  the  part  of  his  assignor  in 
this  manner.  The  authority  was  given  to  the  relator 
by  his  assignee  to  obtain  a  transfer  of  the  certificate 
of  membership  on  December  10,  1883,  and  a  notice  in 
writing  subscribed  by  Von  Meien  of  his  intention  to 
make  a  transfer  of  the  certificate,  was  posted  upon  the 
bulletin  of  the  New  York  Cotton  Exchange  at  that 
date,  and  it  remained  posted  in  that  manner  until  the 
month  of  November,  1884.  But  no  application  for  the 
surrender  of  the  certificate  and  the  issuing  of  another 
to  the  relator  was  made  to  the  treasurer  of  the  corpor- 
ation, until  September  19,  1884. 

During  this  interval  of  time,  the  assignor  continued 
to  transact  business  as  a  member  of  the  exchange,  and 
in  that  business  became  indebted  to  other  members, 
and  failed,  as  the  by-laws  require  that  to  be  done,  to 
pay  or  extinguish  the  indebtedness.  By  one  of  the 
rules  of  the  exchange,  no  member  was  bound  to  accept 
the  contract  of  another  while  a  notice  was  posted  upon 
the  bulletin,  of  his  intention  to  make  a  transfer  of  his 
share.  But  the  members  were  still  at  liberty  to  deal 
with  him  if  they  elected  so  to  do,  for  the  rule  pro- 
ceeded no  further  than  to  relieve  them  of  the  obliga- 
tion to  accept  the  contracts  of  the  member  proposing 
to  sell  his  share.  They  were  still  at  liberty,  notwith- 
standing this  rule,  to  accept  his  contract  and  deal  with 
him  as  long  as  he  continued  to  be  a  member  of  the 
exchange.  The  members  still  dealt  with  him,  and  in 
that  manner  this  indebtedness  on  his  part  to  them  was 
created.  By  other  sections  of  the  bj'-laws,  wh'jre  a 
member  in  the  course  of  his  dealings  became  indebted 
to  another,  and  the  debt  was  not  settled  or  liquidated 
at  maturity,  the  creditor  was  empowered  to  record  the 
fact  of  the  failure  of  the  debtor  to  meet  his  liabilities 
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k  kept  by  the  anperintendent  of  the  exchange 
"Record of  Paiitires."  The  by-laws  then  pro- 
Qr  forther  proceedings,  on  complying  with 
le  share  of  the  delinquent  mtimber  might  be 
\  its  proceeds  applied,  so  far  as  that  ahoald  be 
y,  to  the  payment  of  bis  indebtedness  to  other 
9  of  the  exchange. 

;he  satisfaction  of  the  debts  incurred  by  Von 
>  other  members  of  the  corporation  previous  to 
>er  19,  1884,  the  steps  required  by  the  by-lawa 
cen  in  favor  of  the  creditors- members,  and  a 
m  was  finally  adopted,  directing  the  sale  of 
re  to  the  highest  bidder,  with  the  object  of 
ig  these  demands  out  of  its  proceeds.  The 
the  corporation  to  proceed  in  this  manner  was 
»n  behalf  of  the  relator,  for  the  reason  that  a 
i  the  intention  to  transfer  this  share  had  been 
ipon  the  bulletin  of  the  exchange  for  more 
1  days  prior  to  the  contraction  of  either  of 
bts.  But  a  doubt  arises  as  to  the  sufficiency 
otice  itself  to  produce  thiseffecf,  for  the  by-law 
ffect  directed  that  the  notice  to  be  posted  shall 
B  intention  to  make  a  transfer  of  the  certificate 
ction,  and  under  the  authority  of  the  treasurer 
Echange,  while  it  does  not  appear,  as  the  fact 
1  found  in  the  case,  that  such  a  notice  was 
ipon  the  bnlletln. 

,t  the  referee  has  found  as  to  this  fact  is  that 
ien,  on  December  10,  1883,  caused  to  be  posted 
e  bulletin  "a  notice  in  willing  subscribed  by 

of  his  intention  to  make  a  transfer  of  said 
te,"  which  fell  short  of  the  statement  to  be 

the  notice  prescribed  by  the  by-law,  for  that 
Loired  to  express  the  intention  to  make  the 

by  a  surrender  of  the  certificate  held  at  the 
the  treasurer,  and  to  receive  a  new  certificate 
ibership  in  its  place  from  him.     The  notice 
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which  was  posted,  as  the  referee  has  described  it, 
would  be  entirely  satisfactory  with  a  transfer  made 
from  Von  Meien  to  the  relator,  which  would  be  insuf- 
ficient to  produce  a  termination  of  the  membership  of 
his  assignor.  Then  the  by-law  provided  that  the 
notice  should  be  one  of  ten  days,  and  the  notice  it 
designated  was  that  the  transfer  of  the  certificate  per- 
mitted by  the  precerling  portion  of  the  section,  should 
be  made  by  the  action  of  the  treasurer  of  the  exchange. 
While  the  by-law  has  not  in  language  so  expressed,  it 
is  not  an  unreasonable  inference  from  it  that  the  notice 
was  intended  to  indicate  when  the  surrender  should 
be  made,  and  the  new  certificate  applied  for.  It  did 
not  certainly  by  its  language  authorize  an  indefinite 
notice  to  be  given  that  might  extend  through  a  period 
of  years,  as  well  as  months.  But  the  notice  was 
restricted  to  the  period  of  ten  days,  and  if  at  its  ex- 
I)iration  no  surrender  of  the  certificate  should  be 
oft'ered,  and  no  application  for  a  new  certificate  made, 
it  would  not  be  an  unreasonable  construction  of  the. 
by-law  to  hold  that  the  proceeding  had  been  for  the 
time  abandoned.  To  allow  the  notice  to  remain  indef- 
initely effectual,  would  operate  unjustly  upon  the 
other  members  of  the  exchange  ;  for,  while  it  would 
permit  the  person  named  in  the  certificate  proposed 
to  be  sold,  to  continue  to  act  as  a  member,  and  to 
induce  other  members  to  accept  his  contracts,  it  would 
empower  him  to  defeat  the  remedy  provided  for  by  the 
by-laws  for  the  collection  and  payment  of  their  obliga- 
tions. 

The  other  sections  of  the  by-laws  contained  in  the 
report  of  the  referee  are  not  consistent  with  the  free- 
dom from  liability  asserted  on  behalf  of  the  certificate 
in  controversy.  For  they  have  provided  generally  for 
the  enforcement  of  the  payment  of  the  indebtedness 
of  one  member  to  another  out  of  the  proceeds  result- 
i:;j  from  the  sale  of  the  delinquent  member's  certifi- 
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oate.  AnA  until  the  certificate  itself  may  be  surren* 
dered  ajid  a  new  certificate  of  membership  issued  upou 
its  surrender,  both  the  corporation  and  its  members 
would  seem  to  have  the  right  to  regard  the  person  pro- 
posing to  sell  or  transfer  his  certificate  as  still  a  mem- 
ber until  the  transfer  should  be  made  complete,  by  the 
issuing  of  a  new  certificate.  As  between  the  parties 
themselves  to  the  transfer,  the  title  would  pass  to  the 
certificate  without  complying  with  the  by-law  provid- 
ing for  its  surrender  and  the  issuing  of  another  certifi- 
cate in  its  place.  But  as  to  the  corporation  and  the 
other  members  of  the  exchange,  the  rule  should  be 
different,  jis  it  clearly  is,  so  far  as  by-laws  apply  to 
shares  of  stock  owned  in  a  private  corporation.  There 
a  transfer  between  the  parti<3S  themselves  will  convey 
the  title,  but  where  no  notice  of  it  may  begiven  to  the 
corporation,  and  no  transfer  of  the  shares  shall  be 
made  upon  its  books,  it  can  only  consider  as  the  owner 
the  person  appearing  to  be  such  upon  its  records 
(MclNeill  V.  Tenth  Nat.  Bank,  46  JV.  T.  325,  332; 
Cushman  v.  Thayer  Man' f.  Jewelry  Co.,  76  Id,  365; 
Brisbane  r.  Delaware,  L.  &  W.  R.  R.  Co.,  94  Id.  205). 

And  that  rule,  frooi  I  he  reason  ui)on  which  it  is 
founded,  seems  to  be  equally  as  applicable  to  this 
case.  It  might  very  well  be  assumed,  even  if  the 
notice  which  was  posted  complied  in  its  form  with  the 
by-law,  that  the  intention  to  transfer  the  certificate 
was  abandoned,  if  that  was  not  done  at  the  expiration 
of  the  ten  days  mentioned  in  the  notice,  and  npou 
that  i)re8umption  the  person  giving  the  notice  would 
still  be  entitled  to  conduct  himself  in  his  dealings  as  a 
member  of  the  exchange.  If  it  had  not  been  the  pur- 
pose  that  the  transfer  should  follow  the  expiration  of 
the  ten  days,  then  no  object  existed  for  prescribing 
that  period  of  time  at  all.  If  an  indefinite  notice,  not 
less  Chan  ten  days,  was  what  was  intended  to  be  per- 
mitted, it  is  only  reasonable  to  presume  that  the  by- 
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law  would  have  so  declared.  And  that  it  ^id  not  do 
so,  but  provided  for  the  posting  of  a  notice  for  ten 
days,  and  no  more,  and  no  less  than  that,  it  may  be 
inferred  that  it  was  intended  that  a  definite  notice  for 
this  period,  and  no  other,  should  be  given  by  the 
person  proposing  to  transfer  the  certificate.  The 
propriety  of  this  construction  is  disclosed  by  the  care- 
ful provisions  contained   in  the  succeeding  by-law, 

providing  for  the  enforcement  between  themselves 
[*]    of  the  obligations  of  the  members  of  the  exchange. 

And  as  to  the  corporation,  those  persons  continued 
to  be  members,  who  appeared  by  its  certificates  to  be 
such,  and  that  was  the  relation  which  Von  Meien 
maintained  to  the  exchange  until  the  application  for 
the  surrender  of  the  certificate  was  first  made,  on 
September  19,  1884. 

It  has  been  urged  that  the  power  did  not  exist  to 
enforce  the  payment  of  debts  against  this  certificate, 
created  after  the  expiration  of  ten  days  from  the  time 
when  the  notice  was  posted.  The  by-law  does  desig- 
nate preceding  debts  as  the  only  claim  which  the 
member  must  pay  before  he  can  be  permitted  to  trans- 
fer his  certificate.  But  this  objection  also  fails  entirely 
of  its  effect  if  the  notice  itself  is  to  be  held  to  expire 
with  the  ten  days.  And  if  it  does  not,  then  a  member 
of  the  exchange  not  indebted,  could  post  his  notice 
upon  the  bulletin  of  his  intention  to  transfer  his 
certificate,  and  omit  to  do  it  at  the  expiration  of  the 
ten  days,  and  then  continue  to  act  upon  it  for  years 
afterwards,  and  deprive  the  other  members  of  the 
exchange  having  demands  against  him,  arising  out  of 
their  dealings,  from  all  right  of  satisfaction  by  the 
appropriation  and  sale  of  his  certificate.  That  could 
not  have  been  the  intention  of  the  by-law,  and  it  is 
not  necessary  so  to  construe  it.  It  should  not  be 
applied  in  such  a  manner  as  to  permit  this  misconduct 
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as  well  as  injustice,  if  that  can  be,  as  it  may  under  the 
by-laws  be  avoided. 

But  without  disposing  of  the  case  upon  these  con- 
siderations, a  further  legal  difficulty  stands  in  the  way 
of  the  success  of  the  proceedings.  The  relator  has, 
at  all  times  referred  to  in  this  controversy,  been  the 
owner  in  his  own  right  of  another  certificate  of  member- 
ship in  the  exchange.  Under  that,  all  the  rights  and 
privileges  pertaining  to  membership  are  possessed  and 
enjoyed  by  him.  An  additional  certificate  would  not 
increase  these  privileges  beyond  the  unimportant 
circumstances  that  he  might  post  a  notice  of  his  inten- 
tion to  transfer  the  one  he  now  has,  and  still  insist 
upon  the  obligation  of  the  members  of  the  exchange 
to  accept  his  contracts.  But  as  no  intention  has  been 
asserted  in  his  behalf  at  any  time,  to  transfer  the 
certificate  he  now  has,  a  mere  possibility  or  contin- 
gency of  this  description  can  legally  have  no  direct 
influence  in  the  disposition  of  this  controversy.  As 
the  case  upon  the  facts  has  been  presented,  he  is  a 
member  in  good  standing,  possessing  all  the  immun- 
ities pertaining  to  that  relation,  with  the  other 
members,  as  well  as  the  corporation  itself.  What  he 
has  to  gain  in  this  proceeding,  and  all  that  he  has,  is 
another  certificate  in  no  manner  increasing  his  rights 
beyond  the  ability  to  sell  it  as  an  article  of  property. 
And  even  though  he  may  be  unlawfully  deprived  of 
that  right,  his  remedy  for  its  correction  is  not  by  way 
of  the  writ  of  mandamus. 

Upon  this  subject  it  has  been  stated  as  the  law  that, 
"The  existence  of  another  adequate  remedy  by  an 

ordinary  action  at  law  is  a  sufficient  bar  to  the 
[•J    exercise  of  the  jurisdiction  by  mandamus  over 

corporate  associations  or  organized  bodies,  as 
well  as  in  all  other  cases,  it  being  a  fundamental  prin- 
ciple lying  at  the  very  foundation  of  the  law  of  man- 
damus, that  the  right  is  never  granted  where  the  law 


IftO  CIVIL    PROCEDURE    REPORTS. 

People  ex  rel.  Kro)in  ©.  Miller. 

supplies  another  adequate  and  specific  remedy  "  {High 
on  Extraordinary  Remedies^  cfec,  §  283). 

And  the  same  legal  principle  has  been  stated  in 
nearly  the  same  language,  in  section  710  of  AngeU  and 
Ames  on  Corporations. 

It  was  also  considered  and  so  defined  in  Matter  of 
Shipley  (10  Johns.  484). 

The  certificate,  according  to  the  evidence,  was  of 
the  value  of  $3,000  at  the  time  when  it  was  offered  to 
be  surrendered  to  the  treasurer,  and  he  was  requested 
to  issue  another  in  its  place.  A  recovery  of  that 
[•]  amount  would  fully  indemnify  the  relator  for 
whatever  loss  he  may  have  sustained,  if  he  was 
entitled  to  the  new  certificate.  And  that  value  could 
legally  be  recovered  by  him  if  he  is  right  in  the  posi- 
tion that  the  certificate  which  he  applied  for  should 
have  been  issued  to  him  (Sargent  v.  Franklin  Ins.  Co., 
8  Pick.  90  ;  Gray  v.  Portland  B'  k,  3  Mass.  364 ;  Bend 
c.  Mt.  Hope  Ins.  Co.,  98  Mass.  505  ;  Murray  t;.  Stevens, 
1 10  Mass.  95 ;  Germania  Union  Co.  v.  Sendmeyer,  50 
Penn.  67 ;  Bank  v.  Lanier,  11  Wall.  369 ;  Bank  or 
Attica  V,  Mfrs.,  &c.  Bank,  20  N.  Y.  501 ;  Cartwright 
V.  Commercial  Bank,  22  Wend.  348). 

In  cases  against  public  officers,  and  in  certain  cases 
ngainst  corporations,  the  writ  of  mandamus  has  not 
been  refused  where  an  action  for  damages  might 
[']  also  be  maintained  (McCullough  v.  Mayor,  &c.,  23 
Wend.  457 ;  Buck  v.  City  of  Lockport,  7  Lans. 
551). 
[']  But  no  such  departure  from  the  general  rule  has 

been  made  or  sanctioned  where  the  writ  of  man- 
damus has  been  applied  for  to  obtain  a  mere  article  of 
property  of  a  fixed  and  definite  value,  the  recovery  of 
wliich  would  afford  full  justice  to  the  applicant.  That 
is  this  case,  and  both  the  referee  and  the  special  term 
adopted  that  view  of  it  in  the  decision  and  judgment 
which  have  been  made  and  rendered.    On  this  ground, 
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therefore,  even  if  that  previously  considered  should 
not  be  held  to  be  controlling,  the  relator  was  not 
entitled  to  this  writ,  and  che  judgment  should  be 
affirmed,  wiih  costs. 


LANIER     KT    AL.     ??.     THE     CITY     BANK    OP 

HOUSTON. 

Supreme  Court,   First   Department,   New   "iouK 
County  ;  Special  Term,  April,  1886. 

§§  440  et  seq.,  636. 

Service  hy  publication —  What  sufficient  pMication  of  summons  in  action 
against  a  foreign  corporation — Sufficiency/  of  affidavits  on  ishich 

attadiment  granted. 

It  is  doabtfal  whether  chapter  263  of  the  Laws  of  1885,  entitled  ^'  An 
actio  provide  for  the  designation  of  a  newspaper  in  the  city  of 
Albany,  for  the  publication  of  certain  public  notices," — which  pro- 
vides that  *'  all  notices  and  advertisments  required  by  law  to  be 
published  in  a  newspaper  in  actions  against  foreign  corporations, 
shall  be  published  in  said  paper, *^ — applies  to  a  summons  in  an  action 
against  a  foreign  corporation,  served  by  publication,  but  as  the 
act  does  not  provide  that  failure  to  comply  with  its  terms  shall 
render  the  proceeding  against  the  foreign  corporation  void,  even  if 
publication  of  a  summons  comes  within  the  language  of  the  act, 
an  omission  to  publish  the  summons  in  the  paper  designated  under 
tlie  act,  does  not  deprive  the  court  of  jurisdiction  where  the  pro- 
visions of  the  Code  of  Civil  Procedure  in  reference  to  the  publica- 
tion of  a  summons  have  been  in  all  respects  complied  with. 

It  is  not  necessary  that  the  verification  of  a  complaint,  in  which  all 
the  allegations  are  upon  information  and  belief,  which  is  used  on 
an  application  for  an  attachment,  should  state  the  grounds  of  the 
information  and  belief,  where  there  is  also  an  affidavit  stating 
positively  the  facts  alleged  in  the  complaint. 

While  it  is  necessary  that  the  affidavit  on  which  an  attachment  is 
ittoed,  should  state'facts  showing  that  a  cause  of  action  exists,  and 
Vol.  IX.— 11 
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enabling  the  court  to  determine  that  the  case  is  one  in  which  the 
issuing  of  an  attachment  would  be  proper,  it  is  not  necessary  for 
the  plaintiff  to  lay  before  the  court  in  his  affidaWt,  all  the  evidence 
which  he  will  be  required  to  offer  at  the  trial,  and  the  statement  of 
facts  in  the  affidavit  need  not  be  more  specific  than  the  statement 
of  tlie  same  facts  in  a  complaint. 

Where  the  affidavit  on  which  attachment  was  issued,  alleged  that  the 
draft  on  which  the  action  was  brought,  was  presented  for  payment 
and  payment  thereof  demanded  and  refused,  and  said  draft  was 
thereupon  duly  protested, — Heldf  that  it  sufficiently  showed  a 
demand,  neglect  or  refusal  to  pay,  and  notice  thereof  to  the 
drawer. 

{Decided  AjtHl,  1886.) 

Motion  by  Eugene  H.  Fallen,  a  junior  attaching 
creditor  of  the  defendant,  to  vacate  the  attachment 
issued  in  this  action  and  levied  on  the  defendant's 
property. 

This  action  was  brought  to  recover  on  a  draft  drawn 
by  the-defeudant  to  the  order  of  the  plaintiflfs.  The 
complaint  and  the  a£Sdavit  on  which  the  attachment 
was  granted  alleged  that  it  was  duly  presented  for 
1)0 y men t,  and  payment  refused,  and  that  it  was  there- 
upon duly  protested. 

Other  facts  are  stated  in  the  opinion. 

Rod/man  &  AdamSy  for  junior  attaching  creditor 
and  motion. 

BristoWy  Peet  &  OpdyTce^  for  plaintiffs,  opposed. 

Lawrence,  J.— Chapter  262  of  the  laws  of  1885, 
entitled  '^  An  act  to  provide  for  the  designation  of  a 
newspaper  in  the  city  of  Albany  for  the  publication 
o£  certain  public  notices,"  provides  among  other  things 
that  "  all  notices  and  advertisements  required  by  law 
to  be  published  in  a  newspaper  in  actions  against  for- 
eign corporations  "  shall  be  published  in  said  paper. 
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It  is  further  provided  by  said  act  that  ^'sQch  notices 
and  advertisements  are  not  to  be  sabstitnted  for 
those  now  required  to  be  published  in  other  news- 
papers, but  additional  thereto."  As  this  is  an  action 
against  a  foreign  corporation  it  is  claimed  that  the 
attachments  heretofore  issued  herein  should  be  va- 
cated because  the  summons,  although  properly  pub- 
lished in  two  newspapers,  as  required  by  section  440 
of  the  Code  of  Civil  Procedure,  was  not  published 
in  the  newspaper  designated  under  the  act  of  1886. 
Although  the  language  of  that  act  is  very  comprehen- 
sive, it  may  well  be  doubted,  I  think,  whether  the 
publication  of  a  summons  is  fairly  embraced  within 
the  terms  ^^  notices  and  advertisements."  There  are 
many  notices  and  advertisements  required  to  be  made 
under  existing  statutes  in  reference  to  corporations, 
and  as  there  is  nothing  upon  the  face  of  the  a<^  of 
1886  which  shows  that  it  was  the  intention  of  the 
legislature  to  change  the  coarse  of  procedure  pre- 
scribed by  the  Code  in  reference  to  the  publication  of 
a  summons,  such  a  construction  should  not  be  given 
to  that  act,  unless  the'  court  can  cleariy  see  that  is 
Busceptible  of  no  other  interpretation. 

In  the  view  which  I  take  of  this  case,  it  is  not 
necessary,  however,  to  definitely  decide  whether  the 
publication  of  a  summons  comes  within  the  language 
of  the  act  of  1885,  for  the  reason  that  that  act  nowhere 
provides  that  a  failure  to  comply  with  its  terms  shall 
render  the  proceeding  against  the  foreign  corporation 
void.  I  am  therefore  prepared  to  hold  that  the  omis- 
stem  to  publish  the  summons  in  the  paper  designated 
under  the  act  of  1886,  does  not  deprive  the  court  of 
its  jurisdiction  ;  it  appearing  that  the  provisions  of 
the  Code  of  Civil  Procedure,  in  reference  to  the  pub- 
lication of  a  summons,  have  been  in  all  respects  com- 
plied with. 

With  respect  to  the  objection  that  the  complaint, 
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which  was  one  the  papers  on  which  the  attachment 
was  obtained,  alleges  all  the  material  matters  upon 
information  and  belief,  I  deem  it  sufficient  to  say  that 
the  same  matters  are  stated  by  Mr.  Winslow,*  posi- 
tively in  his  affidavits,  and  that  therefore  there  was  no 
necessity  that  he  should  disclose  the  sources  from 
which  his  information  was  obtained. 

I  also  think  that  the  affidavit  is  sufficiently  specific 
as  to  the  notice  of  presentment,  demand,  refusal,  non- 
payment and  protest  of  the  draft.  While  it  is  neces- 
sary that  the  affidavit  upon  which  an  attachment  is 
obtained,  should  state  facts  showing  that  a  cause  of 
action  exists,  and  enabling  the  court  to  determine  that 
the  case  is  one  in  the  issues  of  an  attachment  would 
be  proper,  it  does  not  seem  to  me  that  it  is  necessary 
for  the  plaintiff  to  lay  before  court  in  his  affidavit,  all 
the  evidence  which  he  will  be  required  to  offer  at  the 
trial. 

In  other  words,  I  do  not  see  why  the  statement  of 
a  fact  in  an  affidavit  to  procure  an  attachment  need  be 
more  specific  than  the  statement  of  the  same  fact  in  a 
complaint.  Section  481  of  the  Code  of  Civil  Proced- 
ure, which  is  a  substitute  for  section  142  of  the  old 
Code,  requires  that  the  complaint  must  contain  a  plain 
and  concise,  statement  of  the  facts  constituting  each 
cause  of  action  without  necessary  repetition. 

In  Woodbury  v.  Sackrider  (2  Abb.  Pr.  402),  it  was 
held  that  in  an  action  on  a  bill  of  exchange  against 
the  acceptor,  an  averment  in  the  complaint  that  pay- 
ment of  the  bill  was  duly  demanded  at  maturity,  and 
the  same  was  thereupon  duly  protested  for  non-pay- 
ment, was  sufficient  to  admit  evidence  of  demand, 
neglect  or  refusal  to  pay,  and  notice  then  thereof  to 
the  acceptor.  See  also  Allen  ^).  Patterson,  7  N,  Y. 
476,   and  particularly  pp.   478  and  480 ;   Badeau  v. 

*  One  of  the  plaintiffs. 


I 


« 


CIVIL    PROCEDURE    REPORTS.  165 

• 

Matthews  v.  Smith. 

Niles,  9  Abh.  N.  a  48 ;  French  v.  Willett,  10  ^166. 
Pr.  99;  Brown  v.  Champlin,  66  N.  Y.  219,  per 
Church,  Ch.  J. 

For  these  reasons,  I  am  of  the  opinion  that  the 
papers  upon  which  the  attachment  was  issued,  stated 
facts  sufficient  to  give  to  the  justice  who  issued  the 
attachment,  jurisdiction,  and  that  the  conclusion  at 
which  he  arrived  as  to  the  propriety  of  issuing  the 
attachment  should  not  be  disturbed. 

The  learned  counsel  for  the  plaintiff  also  resisted 
this  motion  upon  the  ground  that  the  papers  upon 
which  the  junior  attaching  creditor,  who  now  moves, 
obtained  his  attachment  are  defective,  citing  Tim  v. 
Smith,  3  N.  T.  Civ.  Pro.  416.  As  I  have  already 
reached  the  conclusion  that  the  plaintiff's  papers  are 
sufficient,  it  will  be  unnecessary  to  consider  the  alleged 
defects  in  the  moving  parties'  papers. 

In  addition  to  the  case  above  cited,  see  Smith  v. 
Mahon,  2  N.  T.  Civ.  Pro.  60,  remarks  of  Davis,  P.  J. 

Motion  denied,  with  costs. 


MATTHEWS  and  Another  v.  SMITH  et  al. 

Supreme    Court,    Fourth    Department,    Osw^ego 
County,  Special  Term,  April,  1886. 

§§  625,  626. 

Verification* — Form  of,  to  complaint  when  made  by  attorney  in  action 
on  written  instrument  for  the  payment  of  money  only. 

Where,  in  an  action  brought  to  recover  the  amount  of  two  promissory 
notes,  the  complaint  alleged  positively  the  partnership  of  the 
plaintiffs,  bat  stated  all  other  matters  on  information  and  belief, 

^  See  Note  on  the  Verification  of  Pleadings  in  Actions  under  the 
Code  of  Civil  Procedure,  8  N.  T.  Cic.  Pro.  438. 
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aod  was  yerified  by  oae  of  tlie  attoraey$  for  tha  ptaiatifia,  who 
stated  ia  the  verificatioii  that  the  '*  action  is  fooaded  ea  written 
instruments  for  the  payment  of  money  only,  wluch  are  ia  tha  poa* 
session  of  this  deponent,  which  is  the  reason  this  verification  is  not 
made  by  this  deponent  instead  of  the  plaintiffs,"  but  did  not  set 
out  the  grounds  of  his  information  and  belief, — Bdd,  that  the  veri- 
fication was  sufficient. 

It  is  not  necessary  that  the  verification  of  a  complaint  made  by  the 
plain  tiff  ^8  attorney  in  an  action  on  a  written  iastrument  for  the 
payment  of  money  only,  should  state  the  grounds  of  his  belief  as 
to  those  matters  not  stated  upon  his  knowledge. 

Hyde  «.  Salg  {27  Hun,  869);  Smith  v.  Rosenthall  (11  ffaw.  Pr.  442), 
followed. 

(Deeidsd  AprU  20,  1886.) 

Motion  by  defendants  to  set  aside  jadgment  for  the 
plaintiffs,  entered  by  default. 

J.  R.  QOormaUy  attorney  for  defendants  and 
motion. 

O.  N.  Burt  {Burt  dk  White,  attorneys),  for  plaint- 
iffs, opposed. 

Churchill,  J. — This  action  is  brought  to  recover 
the  amount  of  two  promissory  notes  claimed  to  have 
been  made  by  defendants.  The  complaint  avers  posi- 
tively the  partnership  of  the  plaintiffs,  but  all  other 
matters  are  stated  on  information  and  belief.  The 
complaint  is  verified  as  follows : 

''George  N.  Burt,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  for  the  plaintiffs 
in  this  action  ;  that  he  has  read  the  foregoing  com- 
plaint, and  knows  the  contents  thereof  ;  and  that  the 
same  is  true  to  the  knowledge  of  deponent  except  as 
to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  ii 
to  be  true ;  that  the  foregoing  action  is  founded  on 
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written  instmnients  for  the  payment  of  money  only 
which  are  ih  tlie  possession  of  this  deponent,  which  is 
the  redson  this  verification  is  made  by  this  deponent 
instead  of  the  piaintiflfs.  G.  N.  Burt." 

"  Sworn  to  before  me,  March  13,  1886. 
''B.  B.  Burt,  Notary  Public." 

The  defendants  considered  this  verification  not  a 
compliance  with  section  626  of  the  Code,  and  served 
an  unverified  answer,  which  the  plaintiffs  returned, 
and  entered  judgment  for  the  amount  demanded  in 
the  complaint,  to  set  aside  which  this  motion  is  made. 

Had  the  last  clause,  *'  which  is  the  reason,  etc.,"  of 
the  above  affidavit  being  omitted,  and  instead  thereof 
the  words,  ^^  which  said  instruments  are  the  grounds 
of  deponent's  knowledge  and  belief,"  been  inserted, 
the  affidavit  would  have  been  precisely  in  the  form 
approved  by  the  general  term  of  this  department  in 
Hyde  v.  Salg  (27  Bun^  369).  That  case  holds  that  a 
statement  that  the  instrument  sued  on  is  in  the  pos- 
session of  the  attorney,  with  the  additional  averment 
that  the  "instrument  is  the  source  of  deponent's 
information  and  belief,"  is  a  substantial  compliance 
with  the  requirement  of  the  Code  in  that  regard.  It 
also  holds  such  statement  a  compliance  with  the 
requirement  of  the  Code  as  to  the  reason  why  the 
attorney  verifies,  without  any  additional  averment. 
There  seems  no  good  reason  why  such  additional  aver- 
ment may  not  be  omitted  iu  the  one  case  as  well  as  in 
the  other. 

In  Smith  v.  Rosenthall  (11  How.  Pr.  442),  one  of  the 
ablest  of  the  early  interpreters  of  the  Code  held  that 
when  the  action  or  defense  is  upon  a  written  instru- 
ment in  possession  of  the  agent  or  attorney,  both 
requirements  of  the  Code  are  complied  with  by  stating 
the  fact  of  possession,  and  that  the  legislature  have 
virtaally  declared  that  the  possession  of  the  instm- 
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ment  is  aBufficient  ground  of  belief  of  the  trath  of  the 
pleading,  and'  also  is  a  safBcient  reason  why  the  verfi- 
cation  is  not  by  the  party.  The  general  term  in  Hyde 
V.  Salg,  cites  Smith  v.  Bosentball,  in  support  of  their 
decision  and  'adopt  its  conclusion  to  the  extent 
required  by  that  case. 

The  motion  is  denied,  but  without  costs. 


In  re  Alleged  Contempt  of  ALLISON  C.  CRARY, 

ETC. 

Supreme    Court,   Third    Department,     St.  Law- 
rence County,  Special  Term,  November,  1885. 

§§  650,  851,  837. 

Attaehmmt — Bight  to  and  extent  of  examination  of  party  daimed  to  le 

indebted  to  or  to  have  property  of  defendant  in —  When  disobedience 

of  order  for  euch  an  examination  is  a  contempt. 

The  fact  that  an  order  for  the  examination  of  one  indebted  to  or  hav- 
ing property  of  an  attachment  debtor  was  granted  withoat  jurisdic- 
tion would  be  a  complete  answer  to  a  motion  to  punish  the  person 
sought  to  be  examined  for  disobeying  it,  but  the  fact  that  it  was 
improvidently  granted  is  not  an  excuse.  [*] 

Where  the  affidavit  of  a  deputy  sheriff  on  which  an  order  for  the 
examination  under  section  861  of  the  Code  of  Civil  Procedure,  of  a 
person  asserted  to  be  indebted  to  the  defendant  in  an  attachment, 
referred  to  the  attachment  and  certain  certificates  filed  with  the 
clerk  of  the  court  as  having  been  served  by  him,  and  stated  that  he 
desired  to  base  his  application  for  the  order  on  such  paper, — Held, 
that  such  attachment  and  certificates  might  properly  be  considered 
as  part  of  the  moving  papers  on  which  the  order  was  granted. [*j 

Where  itappeared  that  the  certificate  demanded  by  a  sheriff  holding  an 
attachment  from  one  claimed  to  have  property  of  and  to  be  indebted 
to  the  defendant  in  the  attachment  was  only  of  his  indebtedness  to 
such  defendant, — Held,  that  upon  his  failure  to  give  the  certificate 
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Buch  person  could  be  examined  under  section  651  of  the  Code  of 
Civil  Procedure,  only  as  to  his  indebtedness  to  the  defendant  in 
the  attachment,  [']  and  ought  not  to  be  compelled  to  submit  to  an 
examination  beyond  that.[*] 

Upon  such  an  examination  the  fact  that  the  answers  of  the  witness 
to  questions  put  on  cross  examination  will  prejudice  a  litigation 
likely  to  arise  between  the  sheriff  or  the  plaintiff  in  the  attachment, 
and  the  witness,  will  not  excuse  him  from  answering,  [']  and  where 
the  witness  denies  that  he  has  property  of  the  defendant,  or  is 
indebted  to  him,  such  denial  does  not  prevent  further  examination 
to  enable  the  sheriff  to  determine,  as  he  must  at  his  peril,  whether 
the  party  examined  really  has  property  of  or  is  indebted  to  the 
defendant,  [*,*]  and  the  sheriff  is  entitled  to  have  the  party  answer 
all  pertinent  questions  bearing  on  these  points. [*] 

f  Decided  November  7,  1885.) 

Motion  by  the  sheriflf  of  St.  Lawrence  connty  to 
punish  Allison  C.  Crary  for  refusing  to  submit  to  an 
examination  before  a  referee  ordered  pursuant  to  sec- 
tion 651  of  the  Code  of  Civil.  Procedure. 

The  sheriflp  of  St.  Lawrence  Connty  holding  an 
attachment  issued  against  the  property  of  the  defend- 
ant in  an  action  brought  in  this  conrt  by  Loyal  L. 
Jackson  against  Nathan  Case  Crary,  upon  proof 
showing  service  of  a  copy  of  the  attachment  on  Alli- 
son C.  Crary,  and  his  refusal  to  give  the  certificate 
demanded  by  the  sheriflf  pursuant  to  section  650 
of  the  Code  of  Civil  Procedure,  procured  an  order 
for  the  examination  of  said  Allison  C.  Crary  before  a 
referee  as  to  the  amount,  nature  and  description  of 
property  held  by  him  for  the  benefit  of  the  defendant 
or  of  the  defendant's  interest  in  property  so  held  and 
debts  or  demands  owing  to  the  defendant.  He  appeared 
before  the  referee,  and  after  testifying  to  the  effect 
that  he  had  not  any  property  of  the  defendant  or  in 
which  he  was  interested,  and  that  he  was  not  indebted 
to  him,  refused  to  answer  other  questions. 

Thereupon  this  motion  was  made. 
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H.  D.  EllswoTth,  for  slieriflf  and  motion. 

•/.  C.  Keeler^  for  Allison  C.  Crary,  opposed. 

Tappan,  J. — Upon  the  hearing,  connsel  for  Allison 
C.  Crary  made  a  preliminary  objection  to  the  order 
and  papers  upon  which  the  same  was  granted.  First, 
because  the  order  was  improvidently  granted.  Second, 
because  the  party  sought  to  be  punished  appeared 
before  the  referee  and  answered  all  proper  ques- 
tions. 
[']  If  the  order  was  granted  without  jurisdiction, 

that  would  be  a  complete  answer  to  this  motion  ; 
that  it  was  improvidently  granted,  furnishes  no  excuse 
to  the  party  required  to  submit  to  the  examination  for 
disobeying  it.  . 

The  attachment  and  certificates  served  upon  defend- 
ant in  the  suit  of  Loyal  L.  Jackson  ©.  Nathan  Case 
Crary,  and  the  sheriffs  certificate  of  such  service, 
[']  which  were  filed  with  the  clerk,  before  Deputy- 
sheriff  Murphy  made  his  affidavit,  and  which  he 
therein  referred  to  as  having  been  served  by  him,  and 
stated  that  he  desired  to  base  his  application  for  the 
order  on  such  papers,  may  properly  be  considered  as 
part  of  the  moving  papers  on  which  the  order  for  the 
examination  was  granted. 

Murphy's  affidavit  stated  that  he  had  demanded  a 
certificate  with  reference  to  any  property  of  the  defend- 
ant in  the  attachment  suit,  which  the  said  Allison  C. 
Crary  held,  and  also  with  reference  to  any  debt  which 
he  owed  said  defendant ;  an  examination  of  the  certifi- 
cate in  writing  which  Murphy  delivered  to  Allison  C. 
Crary  only  shows  that  he  demanded  a  statement  of 

his  indebtedness  to  the  defendant. 

[']  The  order    for  an  examination  of  Allison  C. 

Crary,  for  want  of  a  certificate  conld  properly 

only  authorize  such   examination  with   reference  to 

his  indebtedness  to  the  defendant,  and  beyond  that 
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he  aught  not  to  be  compelled  on  this  motion  to  submit 
to  an  examination,  and  he  will  not  be  charged  with  the 
costs  of  this  motion  {fiode  of  CivU  Procedure^  §§  650, 
651). 

The  scope  of  the  examination  antfaorized  by  sec- 
tion 651,  Code  of  Civil  Procedure,  may  be  better  under- 
stood by  the  deci^ons  that  have  been  made  under  that 
section,  which  determine  some  things  that  it  will  not 
permit.  If  a  party  indebted  to  the  defendant,  or  hav- 
ing his  prpperty  in  his  possession,  refuses  to  give  the 
certificate  provided  for  in  section  650,  he  may  be 
required  to  submit  to  the  examination  anjbhorized  by 
section  661,  Code  Civil  Procedure,  but  upon  or  after 
such  examination  he  cannot  be  required  to  give  a  cer- 
tificate ;  the  examination  is  a  substitute  and  in  place 
of  the  certificate  (Buckingham  v.  White,  1  If.  F.  Civ. 
Pro.  366,  S.  C,  25  HuUy  441). 

If  it  appears  upon  such  examination,  that  the  party 
examined  has  property  of  the  defendant,  capable  of 
actual  manual  delivery,  the  court  or  judge  has  no 
power  to  order  its  delivery  to  the  sheriff ;  but  the  sher- 
iff must  obtain  such  property  by  an  action  or  proceed- 
ing instituted  under  section  655,  Code  of  Civil  Proce- 
dure (Hall  V.  Brooks,  25  Hun,  577 ;  S.  G.  reversed,  89  IV. 
Y.3B',2N.Y.  Civ.  Pro.  198). 

If  the  property  sought  to  be  attached  is  capable  of 
caption  and  delivery,  until  the  sheriff  obtains  the 
actual  custody  of  it,  he  can  make  no  levy,  and  can 
acquire  no  interest  in  it  by  virtue  of  the  attachment 
(Anthony  c.  Wood,  29  Hun^  239 ;  S.  C,  reversed  and 
above  doctrine  declared,  19  N.  Y.  Weekly  Dig.  177*). 

The  certificate  or  the  testimony  of  a  party,  exam- 
ined because  he  has  not  furnished  a  certificate,  is  evi- 
dence against  the  party  giving  it,  in  an  action  by  the 
sheriff  or  attaching  creditor,  but  does  not  estop  such 
party  from  showing  the  truth  to  be  otherwise  in  such 

♦  S.  C,  more  fully  reported,  6  N.  T.  Cio.  Pro.  164. 
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action  (Almy  v.  Thurber,  8  JV.  T.  Civ.  Pro,  851 ;  8.  C, 
12  Abh.  N.  a  459 ;  65  How.  Pr.  481). 

We  will  next  consider  matters  bearing  directly  upon 
the  scope  of  sacb.  examination.  The  object  of  the  pro- 
visions of  sections  650  and  661,  Code  of  Civil  Proced- 
ure, is  to  f arnish  adequate  means  to  enable  the  sheriff 
to  ascertain  whether  any  party  has  property  of  the  de- 
fendant, or  is  indebted  to  him,  that  the  sheriff  may 
take  proper  measures  to  levy  hi§(  attachments  upon 
such  property  or  debt.  If  the  party  requested  to  make 
such  certificate  denies  that  he  has  property  of  or  owes 
the  defendant,  such  denial  does  not  excuse  the  making 
of  the  certificate.  If  the  party  requested  refuses  to 
make  a  certificate,  he  may  be  required  to  submit  to  an 
examination,  and  if  he  makes  a  certificate,  and  the 
sheriff  can  make  it  appear  by  affidavit  to  the  satisfac- 
tion of  the  court  or  judge,  that  it  is  untrue,  or  that  it 
fails  fully  to  set  forth  the  facts  required  to  be  shown 
thereby,  the  party  may  be  required  to  submit  to  the 
examination  authorized  by  section  651,  Code  of  Civil 

Procedure.  On  such  examination,  if  the  party 
[*]    denies  that  he  has  property  of  the  defendant  or  is 

indebted  to  him,  such  denial  does  not  prevent 
further  examination  to  enable  the  sheriff  to  determine, 
as  he  must  at  his  peril,  whether  the  party  really  has 

property  of  or  is  indebted  to  the  defendant. 
[*]  It  was  strenuously  argued  upon  the  argument, 

that  when  it  appeared  that  the  party  required  to 
be  examined  had  had  dealings  with  the  defendant,, 
and  that  litigation  was  likely  to  arise  between  the 
sheriff  and  such  party,  or  the  plaintiff  in  the  attach- 
ment case,  he  *ought  not  to  be  required  to  submit  to 
a  cross-examination,  that  might  prejudice  him  in 
such  possible  litigation.  The  answer  to  this  is,  that 
in  such  proceeding  nothing  can  be  adjudged  against 
him,  and  in  addition  the  provisions  of  section  837,  that 
a  competent  witness  shall  not  be  excused  from  answer- 
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ing  a  relevant  question  on  the  ground  only,  that  the 
answer  may  tend  to  establish  the  fact  that  he  owes  a 
debt  or  is  otherwise  subject  to  a  civil  suit  serves  to 
fully  answer  the  objection.  This  rule  has  always  been 
enforced  in  proceedings  supplemental  to  execufion,  in 
which  a  party  subpoenaed  as  a  witness  can  be  required 
to  answer  any  question  that  can  in  any  manner  bear 
upon  the  question  as  to  whether  the  jadgment-debtor 
has  property  or  rights  in  action,  which  ought  to  be 
subjected  to  the  payment  of  the  judgment.  In  that 
proceeding,  as  in  this,  nothing  can  be  determined 
or  adjudged  against  the  witness.  Both  proceedings 
are  in  aid  of  contemplated  future  legal  proceedings,  to 
reach  the  defendant's  property  to  satisfy  the  debt,  and 
there  is  no  more  reason  in  the  one  case  than  the  other, 
that  the  contention  here  urged  should  prevail.  A  wit- 
ness in  either  case  has  no  right,  as  a  matter  of  law,  to 
insist  that  he  knows  the  effect  of  the  facts  which  may 
be  disclosed  on  his  examination  to  be  that  he  has  no 
property  of  and  owes  no  debt  to  the  defendant.  When 
called  as  a  witness,  he  must  state  facts  upon  these 
points  which  are  to  be  used  by  the  sheriff  to  enable 
him  to  take  such  action  as  the  law  requires  under  the 

attachment. 
[•]  The  authorities  are  all  to  the  effect  that  the 

sheriff  is  not  bound  to  take  the  general  denial  of 
the  partybeing  examined,  as  to  whether  he  has  prop- 
erty or  owes  a  debt  to  the  defendant,  but  is  entitled  to 
have  the  party  answer  all  pertinent  questions  bearing 
upon  these  points. 

In  Baxter  v,  Missouri,  K.  &  T.  Railway  Co.  (4  ffuUy 
630),  decided  under  section  236,  Code  of  Procedure, 
it  was  held  that  an  order  requiring  the  debtor  of  the 
defendant  to  appear  and  be  examined,  made  on  account 
of  his  refusal  to  give  the  certificate  required  by  that 
section,  will  not  be  vacated  on  an  affidavit  of  such  debt- 
or stating  that  the  funds  in  his  hands  are  held  in 
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trust  and  cannot  be  applied  in  payment  of  the  plaint- 
iff's debt ;  that  the  attaching  creditor  is  not  bonnd  to 
take  the  statement  of  the  debtor  as  to  the  character 
in  which  the  money  is  held  by  him,  bat  is  entitled  to 
the  examination  provided  for  by  the  Code. 

The  same  doctrine  was  held  nnder  section  651,  Code 
Civil  Procedure,  in  Glen  Cove  Starch  M'f  gCo.  v,  Gott- 
hold,  1  J}f.  Y.  Civ.  Pro.  366,  note.  To  the  same  effect  is 
fiutter  t.  Boyd,  3  Abb.  N.  C.  6,  and  Ess  v.  Toplanyi, 
4  li.  Y.  Civ.  Pro.  173,  decided  in  the  city  court  of 
New  York.  Although  there  is  some  language  in  the 
opinion  that  seems  to  support  the  contention  of  Crary's 
couusel  in  this  case,  yet  when  the  text  of  the  decision 
is  considered  it  cannot  be  seen  that  ic  actually  does. 

In  accordance  with  the  views  above  expressed, 
Allison  C.  Crary  ought  to  have  answered  all  the  ques- 
tions put  to  him  which  in  any  manner  tended  to  show 
whether  he  was  indebted  to  the  defendant  Nathan 
Case  Crary  or  not,  and  for  his  refusal  to  answer  such 
questions  he  is  adjudged  guilty  of  contempt  and  is 
required  to  appear  before  the  referee  at  a  day  to  be 
named  and  answer  all  such  questions,  and  for  his  fur- 
ther refusal  so  to  do  he  will  be  adjudged  guilty  of 
willful  contempt  and  will  be  subjected  to  punishment 
accordingly.  If  he  shall  submit  to  such  further  exam- 
ination and  answer  such  questions,  the  same  shall 
operate  to  purge  him  of  the  offense  already  com* 
mitted. 
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In  re  Application  of  SAVIN  anp  anothbb,  bto. 

» 

SuPBEME  Court,  Fikst   Department,   New    York 
County,  Special  Term,  March,  1886. 

§§914,  etseq.yQlB,  917. 

Subpcsna — When  not  ittued  to  take  testimony  for  uee  in  action  pending  in 

court  of  foreign  country. 

A  subpoena  cannot  issue  for  the  taking  of  the  taetimoiiy  of  a  uritnesa, 
to  be  used  in  an  actioa  pending  in  a  court  of  a  foreign  country, 
where  a  oommisdou  has  not  been  issued  or  other  proceedings  taken 
in  such  court  for  the  purpose  of  taking  the  teatimony  of  witnesses, 
and  that  although  it  appears  that  an  affidavit  taken  before  an  offi- 
cer authorized  to  administer  affidavits  whose  official  character  is 
certified  to  by  the  consul  of  such  country,  may  be  read  in  evidence 
in  its  courts. 

Section  917  of  the  Code  of  Civil  .Procedure,  providing  for  the  issu- 
ing of  a  subpoena  to  take  the  testimony  of  a  witness  in  an  action, 
suit  or  special  proceeding,  pending  in  a  court  of  another  State  or  of 
a  Territory,  or  of  the  United  States,  does  not  authorize  the  grant- 
ing of  such  a  subpoena  to  take  testimony  for  use  in  an  action  pend- 
ing in  a  court  of  a  foreign  country. 

(Decided  March  22,  1886.) 

Motion  to  dismiss  sabpoana. 

A  sabpoBoa  was  issued  by  Mr.  Jastice  Lawbence 
upon  the  application  of  Francis  W.  Savin  and  another 
for  the  examination  of  Charles  E.  Qoincey  before  him 
at  chambers  of  the  supreme  court  in  New  York 
county  on  March  20,  1886,  in  an  action  pending  in  the 
city  of  Paris,  France,  brought  by  the  applicants 
against  William  E.  Heath  and  his  wife. 

The  affidavits  on  which  the  subpoena  was  granted^ 
set  forth  the  recovery  in  the  supreme  court  of  this 
State,  on  January  29, 1885,  of  a  judgment  against  Wil- 
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liam  E.  Heath  and  Charles  E.  Qiiincey ;  the  commence- 
ment of  a  suit  thereon  against  said  Heath  and  his  wife 
in  the  City  of  Paris,  France,  to  secure  the  application 
of  certain  property  of  Mrs.  Heath  to  the  payment  of 
the  judgment  which  is  asserted  to  be  applicable  thereto 
according  to  the  laws  of  France;  *'that  in  order  to 
apply  real  estate  which  stands  in  the  name  of  Mrs. 
Heath,  to  the  debts  of  William  E.  Heath,  it  is  neces- 
sary to  show  that  said  jiroperty  did  not  come  to  her  as 
part  of  her  dowry,  was  not  purchased  with  hfer  dotal 
fund,  she  did  not  own  it  prior  to  her  marriage,  and 
that  it  did  not  come  to  her  subsequent  to  her  marriage 
by  inheritance  or  devise  ;"  that  said  Quincey  is  able  to 
testify  to  these  points,  and  that  his  testimony  is  neces- 
sary and  material  to  the  successful  prosecution  of  the 
action  ;  that  '^  according  to  the  laws  of  the  Republic 
of  France,  an  affidavit  taken  in  any  country  before  an 
officer  authorized  to  take  an  affidavit  whose  official 
character  is  certified  to  by  .the  French  consul  is  admis- 
sible in  evidence  in  the  courts  of  the  Republic  of 
France,"  and  asked  that  the  said  Quincey  be  examined 
under  article  3,  title  3,  chapter  9  of  the  Code  of  Civil 
Procedure. 

On  the  day  named  in  the  subpoena  for  the  examin- 
ation, Mrs.  Heath,  one  of  the  defendants  in  said 
action,  appeared  and  made  this  motion. 

Paul  Fuller  {Coudert  Brothers^  attorneys),  for  the 
motion. 

Henry  A.  Soot,  for  applicants,  opposed. 

Lawrence,  J. — ^This  cause  does  not  come  withia 
the  provision  of  section  916  of  the  Code  of  Civil  Pro- 
cedure, because  no  commission  has  issued  from  France, 
nor  has  any  notice  been  given  by,  or  any  other  pro- 
ceeding taken  in  the  French  courts  for  the  purpose  of 
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taking  the  testimony  of  the  witnesses,  so  far  as  the 
I>apers  before  me  disclose.  The  issaing  of  such  com- 
mission, or  the  giving  or  taking  of  such  notice  or  pro- 
ceeding, is  the  basis  of  the  authority  of  the  justice  to 
issue  the  subpoena. 

Section  917  of  the  Code  refers  only  to  the  taking  of 
testimony  in  actions,  suits  or  special  proceedings 
pending  in  the  courts  of  another  State  or  of  a  Terri- 
tory, or  of  the  United  States.  It  does  not  apply  to 
actions,  &c.,  pending  in  courts  of  another  country. 

The  motion  to  set  aside,  the  subpoena  will  there- 
fore be  granted,  but^  as  the  point  seems  never  to  have 
been  adjudicated,  no  costs  will  be  imposed. 


WALSH  V.  THE  BOWERY  SAVINGS  BANK. 

City  Court  of  New  York,  Special  Term,  April, 

1886. 

§§  1186,  1225,  3251  subd.  3. 

Special  terdict — CobU  of  motion  for  judgment  on . . 

Where  a  Bpecial  verdict  wiis  rendered  by  the  jury  on  one  of  the  ques- 
tions involved  in  an  action,  and  the  other  question  was  reserved  to 
be  determined  by  the  trial  judge,  and  motions  were  made  by  both 
parties  for  judgment  on  the  special  verdict,  and  submitted  on  briefs, 
— Heldj  that  the  successful  party  was  entitled  to  ^20  costs  before 
argument  and  $40  costs  for  argument  of  liis  motion  for  judgment. 

Where  the  statute  contains  a  fee  bill  allowing  absolutely  specified 
items  there  is  no  power  in  the  court  to  add  to  or  deduct  from  them, 
and  the  sums  specified  go  to  the  successful  party,  as  of  course. 

{Decided,  Aprii  1,  1886.) 

Motion  under  section  3265  of   the  Code  of  Civil 
Procedure,  for  a  new  taxation  of  costs. 
XI.— 12 
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The  action  was  brought  to  recover  moneys  depos- 
ited with  the  defendant,  by  one  Mary  Duffy,  now 
deceased,  to  which  the  plaintiff  claimed  title  by  gift 
from  her.  The  action  was  tried  before  Mr.  Justice 
McAdam  and  a  jury,  March  12,  1886.  At  the  close  of 
the  evidence,  the  court  submitted  the  following  ques- 
tion to  the  jury,  viz:  "Did  Mary  Duffy  deliver  the 
bank  book  to  the  plaintiff  with  intent  of  passing  title 
to  the  fund  on  deposit )"  to  which  the  jury  answered 
'*yes."  The  trial  judge  reserved  the  question  of 
notice  of  the  transfer  and  demand  for  the  the  money 
to  be  determined  by  himself,  and  a  motion  was  made 
by  the  plaintiff,  and  also  by  the  defendant  for  judg- 
ment on  the  special  verdict,  which  motions  were  sub- 
mitted on  briefs. 

Thereafter,  the  court  ordered  judgment  in  favor  of 
the  plaintiff  on  the  special  verdict  for  the  amount 
claimed.  The  plaintiff  presented  to  the  clerk  for 
adjustment  a  bill  of  costs  containing  the  following 
items:  '^Application  for  judgment  on  special  verdict 
before  argument  $20 ;  application  for  judgment  on  spec- 
ial verdict,  for  argument  $40"  which  the  clerk  on 
objection  by  defendant  disallowed  and  struck  out. 
Thereupon  the  plaintiff  made  this  motion. 

William  H,  Regaiiy  for  plaintiff  and  motion. 

Norwood  &  Coggeshall^  for  defendant,  opposed. 

McAdam,  C.  J. — A  special  verdict  is  one  by  which 
thn  jury  find  the  facts  only,  leaving  the  court  to  deter- 
mine which  party  is  entitled  to  the  judgment  there- 
upon {Code  of  Cioil  Procedure^  §  1186).  This  is  the 
form  of  verdict  which  the  jury  were  directed  to  apd 
did  find  in  this  case.  Both  sides  moved  for  judgment 
upon  it,  and  the  court  held  that  the  plaintiff  was 
entitled   to  judgment  thereon  {Code^  §§  1186,  1225). 
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Tho  new  Code  provides,  that  '*  there  shall  be  allowed  to 
either  party  upon  an  application  for  judgment  upon  a 
special  verdict,  the  same  sums  as  upon  an  appeal  as 
prescribed  in  subdivision  fourth"  of  the  same  section 
{Code,  %  8261,  subd.  3).  The  sums  prescribed  in  the 
fourth  subdivision  are  "  before  argument  $90,  and  for 
argument  $40."  Section  1225,  supra,  provides,  that 
the  application  for  judgment  after  trial  by  jury,  of  the 
speeiflc  qudstions,  ^'  may  be  made  as  upon  a  motion ; " 
motion  costs  ordinarily  amount  to  $10  only. 

An  appeal  from  an  order  made  on  a  motion  '^is 
really  and  in  fact,  a  continuation  of  the  motion  in  the 
same  court  on  appeal,"  and  motion  costs  only  on  affirm- 
ance or  reversal  are  allowable  (Phipps  v.  Carmen,  26 
Hun,  518).  Ten  dollars  costs  for  the  argument  of  the 
motion  for  judgment  ought  to  be  sufficient,  but  sec- 
tion 3251,  subd.  8,  allows  '^  the  same  sums  "  prescribed 
in  subdivision  four,  which  aggregate  $60  and  leaves 
no  discretion  in  the  court  as  to  awarding  or  withhold- 
ing them.  This  is  the  plain  language  and  effect  of  the 
subdivision,  and  I  cannot  change  it  by  interpolating 
words,  which  might  give  to  it  the  meaning  which  the 
defendant's  counsel  claims  it  ought  to  have.  The  leg- 
islative intent,  the  grand  central  light  in  which  all  stat- 
utes must  be  read,  is  to  be  sought  for  in  the  language 
used  (Hudson  Iron  Co.  v.  Alger,  54  N.  T.  173).  When 
the  statute  contains  a  fee  bill  allowing  absolutely 
specified  items,  there  is  no  power  in  the  court  to  add 
to  or  deduct  from  them,  and  ^^  the  sums  specified  "  go 
to  the  successful  party  as  of  course  (Downing  v.  Mar- 
shall, 37  N.  Y.  380). 

Under  the  circumstances  the  plaintiff  is  entitled  to 
tax  the  $60  aforesaid  and  the  motion,  under  section 
8966  for  ^'a  new  taxation,"  must  be  granted,  to  the 
end,  that  the  $60  rejected  by  the  clerk  on  the  taxation 
already  had,  may  be  allowed. 
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BROWNE  V.  BROWNE. 

BUPBBHB     COUBT,     FOUBTH      DSPABTMBNT,     OnBIBA 

CouBTY,  SpboulL  Tbbm,  Fbbbuabt,  1886. 

§  1769. 

Action  for  i€paratian.^Whm  alimony  not  allowed  in,-^Whon  ooun$d 

foe  granted. 

Where,  in  an  action  by  a  wife  for  a  separation  from  her  buBband,  the 
merits  of  the  plaintifiTs  cause  of  action  are  doubtful,  she  is  not 
entitled  to  alimony  during  the  pendency  of  the  action  ;[>]  in  such 
an  action  the  wife  must  make  it  appear  that  she  has  been  injured 
and  present  a  meritorious  cause  of  action  before  she  should  be 
allowed  temporary  alimony.  [*] 

A  wife  should  be  allowed  counsel  fee  in  an  action  brought  'by  her 
against  her  husband  for  a  separation,  when  her  own  statement 
malLes  out  a  prima  facie  case,  and  her  income  is  not  sufficient  to 
support  her  and  defray  the  expenses  of  the  suit,[']  but  in  determin- 
ing the  amount  thereof  the  probabilities  as  to  the  final  result  of  the 
action  may  be  considered,  and  when  her  ultimate  success  is  improb- 
able the  allowance  should  be  small.  [^] 

{Decided  February  6,  1886.) 

Motion  by  plaintiff,  in  an  action  brought  by  her  to 
procure  a  separation  from  the  defendant,  her  husband, 
for  alimony  and  counsel  fee  pendente  lite. 

Ttie  ojjinion  states  sufficient  facts. 

Parker  W.  Tefft,  for  plaintiff. 

Qeorge  TF.  Smithy  for  defendant. 

Vann,  J. — I  have  carefully  read  the  voluminous 
papers  presented  upon  this  motion,  including  the  let- 
ters written  by  the  plaintiff  aud  her  mother  to  the 
defendant.  The  material  inference  to  be  drawn  from 
the  letters  of  the  plaintiff  is  inconsistent  with  the 
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-  ■• 

material  allegations  in  her  complaint  and  petition. 
These  letters,  and  the  affidavits  of  sixteen  different 
persons  read  on  behalf  of  the  defendant,  throw  donbt 

npon  the  merits  of  the  plaintiff's  canse  of  action, 
[<]    and  hence,  according  to  the  established  practice, 

she  is  not  entitled  to  alimony  during  the  pendency 
of  the  action.*  Bertschy  v.  Bertschy,  14  JV.  Y. 
Weekly  Dig.  Ill ;  Solomon  v.  Solomon,  28  How.  Pr. 

218 ;  Bissell  v.  Bissell,  1  Barb.  480. 
[*]         These  authorities,  and  many  others  to  the  same 

effect  that  might  be  cited,  hold  that  in  an  action 
for  separation  the  wife  must  make  it  appear  that  she 
has  been  injured,  and  present  a  meritorious  cause  of 
action,  before  she  should  be  allowed  temporary  ali- 
mony. 

A  different  rule,  however,  prevails  as  to  a  counsel 
fee,  which  will  be  allowed  on  less  evidence  than  is  held 
necessary  to  secure  an  allowance  for  alimony.  Doug- 
las V.  Douglas,  13  Abb.  Pr.  N.  S.  291 ;  Bertschy  v. 

Bertschy,  supra. 
[•]         The  principle  governing  the  subject,  as  laid 

down  by  these  cases,  is  that  the  wife  should  be 
granted  a  counsel  fee  when  her  own  statement  makes 
i^nt  vi  prima  facie  case,  and  her  income  is  not  suffi- 
cient to  support  her  and  defray  the  expenses  of  the 

suit. 
[*]  The  reason  of  the  rule  as  stated  by  Mr.  Justice 

Brady,  in  Douglas  v.  Douglas  {supra\  is  that 
*' it  does  not  follow  that  the  plaintiff  may  not  main- 
tain her  complaint,  although  it  is  seemingly  answered." 
In  determining  the  amount  of  the  counsel  fee,  however, 
the  probabilities  as  to  the  final  result  of  the  action 
may  be  considered,  and  when  the  conflict  of  evidence 
relating  to  the  charges  upon  which  the  plaintiffs  case 

*  Section  1760  provides  for  the  granting  of  alimony  and  counsel  fee 
pendente  lite  in  actions  for  separation. 
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rests  renders  her   Qltimate  saccess  imprdlyable,  the 
allowance  should  be  small.     Id, 

An  order  may  be  entered  denying  the  application 
of  the  plaintiff  for  temporary  alimony,  bnt  directing 
the  defendant  to  pay  the  sum  of  |76,  within  twenty 
days,  to  enable  the  plaintiff  to  carry  on  this  action. 


HUNTINGTON  ©.  HUNTINGTON,  et  al. 

SuPKEMB    Court,    Fourth    Department,    OimiDA 
County,  Special  Term,  February,  1885. 

§§  1532,  ei  seq. 

PartUion, — Effect  of^  on  inchoate  right  of  dower, 

renanta  in  common  of  real  property  have  an  absolate  right  to  a  par* 
tition  of  the  lands  so  held  by  them ;  either  can  by  legal  proceedings 
compel  a  partition,  [^''J  and  the  inchoate  right  of  dower  of  a  wife 
of  one  of  the  owners  is  not  paramount  to  the  right  of  her  husband, 
or  of  his  co-tenant,  to  compel  a  partition,  and  will  not  prevent 

it.  ['••,'] 
ft  ieemSf  that  where  a  partition  of  real  estate  held  in  common  is  made 

under  the  direction  of  the  court  it  is  **firm  and  effectual  forever" 
and  **  binding  and  conclusive "  upon  the  wives  of  the  tenants  in 
con)mon,  whether  they  consented  to  it  or  opposed  it,  ['J  and  their 
inchoate  rights  of  dower  attach  not  to  the  undivid'jd  part  of  their 
husband  *8  entire  property,  but  to  the  portions  alio  ted  to  their 
respective  husbands  in  severalty. [^] 
i^ersons  holding  lands  as  tenants  in  common  may,  by  interchange  of 
deeds  between  themselves,  eithei^  with  or  without  the  b^nsenta  of 
their  respective  wives,  make  a  partition  of  the  lands,  and  a  parti  * 
tion  so  made  by  them  if  fair  and  just,  and  equal  quantity  and  qual- 
ity considered  would  be  as  binding  upon  the  wives  as  upon  them- 
selves, [*,^,*]  and  their  right  of  dower  then  attaches  to  the  shares 
assigned  to  their  respective  husbands,  [\^,*]  but  if  fraud  upon  the 
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wives  is  attempted  by  purposely  making  an  unequal  partition  it 

would  not  be  binding  upon  ihem.[^] 
Totten  V.  Stuyvesant  (3  Edto,  Ch.  600),  followed.  [•] 
(Decided  February,  1885.) 

Action  for  the  recovery  of  dower,  tried  before  the 
court  at  special  term. 
The  facts  are  stated  at  length  in  the  opinion. 

Geo.  M.    Weaver y   and    Smilh  N,   Lindday^   for 
plaintiff. 

Wm.  H.  Brigltl^  and  Francis  Kernan^  for  defend- 
ants. 

Vann,  J. — The  premises  affected  by  this  action  con- 
sist of  four  farms,  known  as  the  Phillips,  Bingham, 
Morris  and  Bielby  farms,  and  certain  blocks  of  land 
in  the  city  of  Rome.  For  many  years  prior  to  1841 
all  of  this  land  was  owned  by  two  brothers,  named 
Gteorge  and  Henry  Huntington,  as  tenants  in  common. 
Cteorgedied  in  1841,  leaving  a  will,  whereby  he  devised 
his  undivided  half  interest  in  said  lands  to  his  son 
Edward  Huntington,  who  married  the  defendant 
Antoinette  R.  Huntington.  By  the  will  of  Henry, 
who  died  in  1846,  the  other  undivided  half  passed  to 
iiis  son  Benjamin  N.  Huntington,  who  subsequently 
married  the  plaintiff.  From  the  date  last  named  until 
March  8,  lff76,  Edward  and  Benjamin  Huntington 
owned,  occupied,  and  carried  on  said  farms,  as  tenants 
in  common.  They  kept  regular  books  of  account 
showing  the  annual  products,  expenses  and  income. 
Each  made  entries  in  said  books,  and  each  knew  the 
condition  and  value  of  said  property,  and  the  net 
income  therefrom.  For  several  years  prior  to  1876, 
Edward  Huntington  went  to  the  farms  only  once  or 
twice  a  week  on  an  average,  while  Benjamin  had  the 
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principal  charge  and  was  thoroughly  acquainted  with 
the  comparative  value  of  the  several  parcels  of  land. 

Said  farms  and  blocks  are  contiguous  and  form  a 
single  tract,  crossed  by  the  Mohawk  River,  the  Black 
River  Canal  and  by  several  highways.  Although  dif- 
fering somewhat  in  details  they  possess  the  same  gen- 
eral characteristics  of  soil  and  surface,  and  for  farm- 
ing purposes  do  not  greatly  differ  in  value.  The  Phil- 
lips and  Morris  farms  and  the  Bingham  farm  east  of 
the  Black  River  Canal  are  chiefly  valuable  for  farming 
purposes,  while  the  Bielby  farm  and  the  blocks  havn 
in  addition  to  their  value  as  farming  lands  a  large  pro- 
spective value  on  account  at  their  nearness  to  the  built 
portion  of  the  city  of  Rome,  and  are  plotted  and  laid 
out  in  streets  and  blocks  on  the  official  map  of  said 
city. 

In  1872,  proceedings  were  commenced  in  surrogate's 
court,  against  Benjamin  Huntington  for  an  account- 
ing in  a  matter  of  considerable  magnitude  and  which, 
it  was  apprehended  might  result  in  a  large  judgment 
against  him.  Said  accounting  continued  more  than 
four  years  and  did  not  terminate  until  in  April  1876, 
As  early  as  1871  or  1872,  Edward  Huntington  desired 
to  have  a  partition  of  all  the  real  estate  that  he  had  in 
common  with  Benjamin  and  repeatedly  said  so  to  Ben- 
jamin's counsel  and  intimate  business  associates.  Both 
Edward  and  Benjamin  were  advised  by  eminent  coun- 
sel that  "  it  was  entirely  proper  and  right  that  a  div- 
ision should  be  made  of  these  lands"  and  both 
regarded  the  proposed  division  as  important  and  desir- 
able. Prior  to  March,  and  as  early  as  January,  1876, 
Benjamin  became  insolvent.  While  Edward  knew 
that  his  co-tenant  was  embarrassed  financially,  he  did 
not  know  and  did  not  believe  that  he  was  insolvent, 
but  thought  that  he  had  property  enough  to  pay  his 
debts.  He  feared,  however,  that  complications  might 
arise  between  himself  and   Benjamin's  creditors,  if 
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judgments  shonld  be  recovered,  tnat'  would  be  an 
embarrassment  in  the  management  of  the  real  estate 
nnless  a  partition  was  had.  For  a  number  of  years, 
Benjamin  had  been  afflicted  with  palsy  which  made  it 
difficult  for  him  to  walk.  His  general  health,  however, 
was  good,  and  his  mental  powers  were  unimpaired. 

The  negotiations  between  these  tenants  in  common, 
culminated  about  March  8,  1876,  in  an  agreement  for 
the  voluntary  partition  of  their  lands,  except  two  lots 
known  as  the  Office  and  Perry  lots.  Two  partition 
deeds  were  prepared  by  Edward,  each  dated  March  8, 
1886,  one  from  Edward  and  wife,  as  grantors,  to  Ben- 
jamin, as  grantee,  and  the  other  from  Benjamin  and 
wife  to  Edward.  Each  deed  recites  a  consideration  of 
one  dollar  and  states  that  its  object  is*  to  make  '^  part- 
ition and  division  of  certain  lands  held  and  owned  in 
common  by  the  parties."  Each  purports  to  convey  an 
undivided  half  of  certain  farms  and  city  lots  and  each 
contains  a  covenant,  in  the  usual  form,  for  quiet  and 
peaceable  possession. 

ThQ  last  paragraph,  prior  to  the  attestation  clause, 
in  each  deed,  is  as  follows;  ''This  deed  is  executed 
concurrently  with  a  deed  from  said  party  of  the  second 
part  to  said  party  of  the  first  part,  conveying  certain 
other  lands  which  together  with  those  above  described 
were  held  in  common  by  the  parties  to  this  indenture 
and  by  the  two  deeds  are  divided  and  partitioned  by 
mutual  agreement." 

Neither  deed  had  any  other  object  or  consideration 
than  the  partition  thereby  eflFected. 

On  the  evening  of  March  9,  1876,  Benjamin  Hunt- 
ington and  the  plaintiff,  his  wife,  executed  one  of  said 
partition  deeds  by  signing  and  sealing  the  same,  which 
by  its  terms  purported  to  convey,  release  and  confirm 
to  Edward  Huntington  as  his  share  of  the  land  held  in 
common  an  undivided  half  of  the  Phillips  farm  of 
436.83  acres,  the  Bingham  farm  east  of  the  canal  of 
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152.63  acres  and  blocks  2, 13, 14,  15,  1(5,  23, 26,  28,  34,  36, 
37,  43  and  50  ;  parts  of  three  blocks  north  of  Chestnut 
street,  one  half  acre  on  the  Turin  road,  twelve  city 
lots  on  William  and  Bloomfield  streets  and  eight  lots 
on  James  and  Dean  streets,  aggregating  about  66.70 
acres  in  addition  to  said  farms.  At  about  the  same 
time  Edward  Huntington  and  his  wife,  Antoinette,  one 
of  the  defendants,  executed  the  other  partition  deed 
by  signing  and  sealing  the  same,  which  by  its  terms 
purported  to  convey,  release  afid  confirm  to  Benjamin 
Huntington,  as  his  share  of  the  lands  held  in  comnion, 
an  undivided  half  of  the  Bielby  farm  of  140.79  acres, 
The  Morris  farm  containing  385  acres,  including  the 
bed  of  the  Mohawk  River,  and  367.36  acres,  exclusive 
of  the  river,  blocks  6,  8,  11,  18,  19,  20,  21,  24,  25,  29, 
30,  33,  35,  41,  42,  44,  45,  61,  52,  and  53,  eleven  city 
lots  on  Jay,  Bloomfield  and  Thomas  streets,  and  eleven 
lots  on  Gordon,  James  and  Dean  streets,  aggregating 
nhout  78.24  acres,  in  addition  to  the  farms. 

On  the  morning  of  March  10,  1876,  Mrs.  Edward 
Huntington  duly  acknowledged  the  execution* of  the 
deed,  signed  the  night  before,  and  the  officer  who 
brought  it  to  her  for  that  purpose  took  it  away  with 
him,  and  she  never  saw  it  again  nntil  the  trial  of  this 
action.  On  the  same  morning,  the  plaintiff  refused  to 
acknowledge  the  execution  of  the  deed  signed  by  her, 
and  on  account  of  such  refusal  Edward  Huntington 
erased  his  own  wife's  signature  and  acknowledgment 
from  the  other  deed,  but  without  her  knowledge  or 
consent.  Both  deeds  were  delivered  and  recorded  in 
this  condition  on  March  10,  1876,  since  which  date 
Edward  and  Benjamin  Huntington,  their  heirs,  devi- 
sees and  grantees,  respectively,  have  iield  exclusive 
possession  of  the  respective  shares  thus  mutually  con- 
veyed and  partitioned. 

It  does  not  appear  that  the  plaintiff  made  any 
objection  to  the  delivery  of  the  deed  as  signed  by  her, 
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or  that  &he  has  ever  sought  to  cancel  or  repudiate  her 
signature.  It  does  appear  that  Edward  Huntington, 
when  he  placed  the  deeds  upon  record,  supposed  or 
at  least  had  been  advised  that  they  had  no  effect  upon 
the  respective  inchoate  rights  of  dower. 

Said  partition,  although  unequal  in  quantity,  as 
Edward  received  the  greater  number  of  acres,  was  fair, 
jast  and  equal  on  the  basis  of  market  value  at  the 
time  it  was  made.  The  part  allotted  to  Benjamin 
yielded  less  annual  income  than  the  other,  but  it  had 
the  greater  value  per  acre,  as  it  was  more  arailable  for 
city  purposes.  Each  of  the  tenants  in  common  was 
well  a^jquaintfed  with  the  property  divided,  and  each 
intended  to  make  and  believed  ke  did  make  an  equal 
dfvisicin. 

On  April  7,  1876,  said  Benjamin  Huntington  made 
.  a  general  assignment  of  all  his  property,  including  his 
-part  of  safd  partitioned  lands,  for  the  benefit  of  his 
creditors.  His  assets,  according  to  the  inventory, 
amounted  to  about  $160,000,  and  his  liabilities  to  about 
$200,000,  including  two  judgments  of  $95,000  each,  the 
result  of  said  aecountirig  before  the  surrogate,  which 
was  not  y^t  known  at  the  date  of  said  partition. 

In  February,  1877,  the  assignee  advertised  the 
assigned  real  esl^ate  for  sale  at  public  auction,  and  de* 
scribed  the  lands  allotted  to  Benjamin  Huntington 
upon  said  partition,  as  his  sole  and  separate  property 
at  the  date  of  the  assignment. 

By  the  i)rinted  terms  of  the  sale,  the  lands  adver- 
tised were  offered  subject  to  the  inchoate  right  of 
dower  of  the  plaintiff,  who  attended  the  sale  and  was 
present  when  the  advertisement  and  said  terms  were 
publicly  read.  The  Morris  and  Bielby  farms  were 
struck  off  to  hex*  at  such  sale,  but  they  were  never  con- 
veyed to  her,  as  she  failed  to  complete  the  purchase. 
All  of  the  lands  conveyed  to  Benjamin  by  the  parti- 
tion deed  were  sold  by  the  assignee  subject  to  the  full 
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inchoate  right  of  dower  of  the  plaintiff  therein,  in  sev- 
eralty, 

Edward  Huntington  purchased  at  the  sate  and  snb- 
seqaently,  the  undivided  half  of  the  office  and  Perry 
lots  and  also  blocks  24, 26,  29,  80, 85  and  42  and  lots  1, 
2,  8,  4,  8,  9, 12,  13  and  14  in  block  No.  8,  which  were  a 
part  of  Benjamin's  share  upon  the  partition. 

Said  Edward  Huntington  died  April  17,  1881,  leav- 
ing a  last  will  and  testament,  which  has  been  admitted 
to  probate,  and  by  which,  after  making  certain  provis- 
ions for  his  widow,  the  defendant,  Antoinette  B. 
^untington,  in  lieu  of  dower,  he  devised  all  of  his  real 
estate  to  his  five  children,  defendants  in  this  action, 
share  and  share ^like. 

Said  Benjamin  Huntington  died  November  10, 
1882. 

About  March  10, 1882,  the  defendant  Antoinette  B. 
Huntington  caused  notices  to  be  served  upon  certain 
persons  who  had  purchased  at  the  assignee's  sale,  a 
part  of  Benjamin's  share,  according  to  the  partition, 
stating  in  substance  that  she  claimed  dower  therein. 
In  about  two  weeks,  however,  she  countermanded  said 
notices  and  informed  the  persons  upon  whom  they  had 
been  served  that  she  had  decided  to  accept  the  condi- 
tions of  her  husband's  .will.  She  has  in  fact  accepted 
those  conditions  in  lieu  of  dower. 

The  plaintiff  commenced  this  action  October  23, 
1883,  to  recover  her  dower. 

She  claims  that  she  is  entitled  to  dower  (1)  in  the 
undivided  half  of  the  Office  and  Perry  lots,  which 
although  held  in  common,  were  never  partitioned, — 
this  claim  is  not  disputed — (2)  full  dower  in  severalty 
in  the  lots,  blocks  and  farms  allotted  to  her  husband 
upon  the  partition, — this  claim  is  not  disputed  by  the 
defendants,  nor,  so  far  as  appears  by  any  one, — (3)  in 
the  undivided  half  of  all  the  lands  allotted  by  the 
partition  to  Edward  Huntington,  thus  claiming  dower 
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in  three-fourths  of  all  the  partitioned  lands, — this 
claim  is  disputed  by  the  defendants,  who  insist  that 
the  plaintiff  is  not  entitled  to  dower  in  any  of  the 
lands  conveyed  to  Edward  Huntington  upon  the  par- 
tition. 

It  is  provided  by  section  1532  of  the  Code  of  Civil 
Procedure  that  '*  where  two  or  more  persons  hold  and 
are  in  possession  of  real  property,  as  joint  tenants  or 
as  tenants  in  common,  in  which  either  of  tbem  has  an 
estate  of  inheritance,  or  for  life,  or  for  years,  any  one 
or  more  of  them  may  maintain  an  action  for  the  parti- 
tion of  the  property,  according  to  the  respective  rights 
of  the  persons  interested  •  therein  ;  and  for  a  sale 
thereof,  if  it  appears  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners." 

Similar  provisions  were  in  force  in  March,  1876, 
when  the  partition  in  question  was  made  (2  H.  S.  817, 
part  3,  ch.  6,  tit.  3,  §  1  ;  Code  of  Pro.  §  448).  Both 
Edward  and  Benjamin  Huntington,  therefore,  had  the 

absolute  right  to  a  partition  of  the  lands  held  by 
P]    them  in  common.    Either  could  have  compelled 

the  other  by  legal  proceedings  to^tibmit  to  a  par- 
tition, even  if  the  wives  of  both  had  been  opposed  to  it. 

A  wife's  inchoate  right  of  dower  is  not  paramount 
p]     to  the  right  of  her  husband's  co-tenant  to  compel 

a  partition  {FreeTnan  on  Cotenancy  and  Parti- 
tion, §  411). 
[*]  If  partition  had  been  made  by  commissioners 

under  the  direction  of  the  court,  it  would,  in  the 
language  of  the  statute,  have  been  *^  firm  and  effect- 
ual forever"  and  "binding  and  conclusive"  upon  the 
plaintiff,  whether  she  consented  to  it  or  opposed  it 

(2  £.  8.  322,  §  44). 
[*]         Her  inchoate  right  of   dower,  in  that  event, 

would  have  no  longer  attached  to  an  undivided 
half  of  the  entire  property,  but  would  have  attached 
to  the  portions  allotted  to  her  husband  in  severalty 
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(Id.  ;  Matthews  v.  Matthews,  1  £!dw.  Ch,  564,  667 ; 
Wilkinson  d.  Parish,  8  Paige^  653,  658 ;  Rosekrans  v. 
White,  7  Lans.  486). 

This  seems  always  to  have  been  the  law  of  oar 
State,  although  under  an  old  statute  it  was  held  that 
where  a  sale  was  decreed  instead  of  an  actual  partition, 
the  wife's  inchoate  right  of  dower  was  not  affected 
thereby,  upon  the  ground  that  a  sale  divests  the  title, 
while  partition  operates  only  upon  the  right  of  posses- 
sion, eacU  tenant  being  deemed  seized  of  his  original 
title  (Jackson  t.  Edwards,  2^  Wend.  498,  612 ;  S.  C,  7 
Paige,  386). 

Even  the  lien  of  a  creditor,  not  a  party  to  the  pro- 
ceeding, upon  the  undivided  interest  of  a  tenant,  is,  by 
force  of  the  statute,  a  charge  only  on  the  share  assigned 
to  such  tenant  in  the  partition  (2  R.  8.  318,  §§  11, 
12 ;  Harwood  v.  Kirby,  1  Paige,  469  ;  Hals  ted  v.  Hal- 
sted,  65  N.  Y.  442). 

Whatever  either  of  the  Messrs.  Huntington  could 
have  compelled  the  other  to  do  by  legal  proceedings 
in  the  way  of  partition,  he  had  the  right  to  do  volun- 
tarily {Freeman  on  Cotenancy  and  Partition,  §  41!  ; 
Bavington  v.  Clark,  2  Penn.  124 ;  Calhoun  v.  Hayes, 
8  Watts  &  Serg.  [Pa.]  127  ;  McMahan  v.  McMahan,  1 

Harris  [13  Pa.  St.]  380). 
[*]         They  therefore  had  the  right  to  make  partition 

of  their  lands  held  in  common,  either  with  or 
without  the  consent  of  their  respective  wives  ;  and  a 
partition  so  made  by  them,  if  fair,  just  and  equal, 
*' quantity  and  quality  relatively  considered,'*  would 
be  as  binding  upon  their  wives  as  upon  themselves 
{Id.;  2  H.  S.  322,  §  38  ;  Totten  v.  Stuyvesant,  3  JEdw. 

Ch.  600). 
[']         In  the  case  last  cited,  the  vice-chancellor  said : 

^^The  first  objection  is  that  the  deeds  of  release 
confirming  the  partition  and  mutually  releasing  to 
each  other  the  parcels  in  severalty,  were  not  executed 
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by  the  wives  of  the  tenants  in  common ;  and  hence  it  is 
apprehended  that  those  femes  covert  may  still  claim 
their  rights  of  dower  in  undivided  shares  of  the  estate 
as  though  no  partition  had  been  made." 

After  stating  that  there  was  no  proof  that  the  pur« 
tition  was  not  made  in  good  faith  or  that  it  was  une- 
qual, he  continued:  ^^ Under  such  circumstances  the 
dower  rights  attach  to  the  shares  in  severalty  of  the 
respective  husbands.  If  ever  those  femes  covert  come 
to  assert  such  rights  they  will  be  restricted,  both  in 
law  and  equity,  to  the  allotments  of  their  husbands,  and 
will  be  estopped  from  seeking  to  have  dower  assigned 
on  undivided  shares  of  other  parcels.  By  confining 
them  to  the  equal  shares  which  their  husbands  take 
in  the  partition,  they  have  all  the  dower  that  the  law 
gives  them.  This  seems  so  clear  a  proposition  in  itself 
as  to  require  the  citation  of  no  authorities." 

This  is  the  leading  case  upon  the  subject,  and  coun- 
sel upon  either  side  ax)pear  to  recognize  it  as  sound 
law. 

All  the  authorities  and  text-wriiers  lay  down 
the    same    rule,     although    not    always    so  clearly 

expressed. 
[^  The  principle  underlying  the  cases  seems  to 

be  that  partition  is  an  absolute  right  to  which 
inchoate  dower  rights  are  subordinate  ;  that  as  it  may 
be  compelled  by  law  it  maybe  done  voluntarily  ;  that 
as  judgment  in  partition  only  severs  the  unity  of  pos- 
session, and  does  not  confer  any  new  title,  so  an  ami- 
cable partition  by  interchange  of  deeds  has  the  same 
effect ;  and  that,  as  the  husband's  title  is  not  affected, 
the  wife's  right  depending  on,  and  attached  to  that 
title  is  not  affected  {Freeman  on  Cotenancy  &  Parti- 
tion, §§  86,  411  ;  1  Scribner  on  Dower,  (2  ed.)  p.  341 ;  2 
Id.  p.  590  ;  Park  on  Dower ^  345  ;  1  HiUiard  on  Real 
Estate,  157,  592  ;  1  Washburn  on  Real  Property,  158  ; 
Oerard^s  Title  to  Real  Property,  166 ;  Wade  v.  Devoy, 
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SO  Col.  376 ;  Goandie  v.  Northampton  Water  Co.,  7 
Pa.  St.  233 ;  Williard  zj.  Williard,  66  Id.  119 ;  Moshier 
V,  Mosliier,  32  Me.  412 ;  Potter  v.  Wheeler,  13  Mass. 

506). 
[•]  If  a  fraud  upon  the  wife  should  be  attempted 

by  purposely  making  an  unequal  partition,  the 
two  cases  last  cited  hold  that  it  would  not  be  binding 
upon  her. 

This  seems  to  be  the  only  exception  to  the  general 
rule  ;  and  fraud  is  an  exception  to  all  rules,  avoiding 

the  most  solemn  acts  and  agreements. 
[•J  I  am  of  the  opinion,  therefore,  that  the  plaint- 

iff is  not  entitled'  to  dower  in  the  lands  allotted  to 
Edward  Huntington  on  the  partition.  She  is  entitled 
to  dower  in  an  undivided  half  of  the  Office  and  Perry 
lots  and  to  full  dower  in  the  lands  allotted  to  her  hus- 
band on  the  partition,  of  which,  however,  only  the 
part  subsequently  purchased  by  Edward  Huntington 
can  be  recovered  in  this  action. 

The  effect  of  plaintiff's  signature  to  the  partition 
deed  ;  of  her  claiming  full  dower  in  lands  which  her 
hu.<band  owned  in  severalty  only  by  virtue  of  the 
partition  deed  and  of  her  conduct  at  the  assignee's  sale, 
is  not  passed  upon,  as  the  conclusion  already  reached 
makes  it  unnecessary. 

Findings  may  be  prepared  and  a  decree  proposed 
settling  the  rights' of  the  parties  in  accordance  with 
these  views ;  both  to  be  settled  upon  a  notice  of  two 
days. 
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BILLINGS,'  BT    AL.,    Respondbnts,  v.  PICKERT, 

ST  AL.y  Appellants. 

SuPBEMB    Court,    First    Departmbnt,    General 

Term,  March,  1886. 

§§  2149  et  seg.,  2164,  2165,  subd.  2. 

Piieharge  of  iiuolvent  from  %u  deU» — Service  of  order  to  ihow  cauee — 

-  Jurudietion — What  record  muet  show. 

In  a  proceeding  under  sections  2149  et  seq,  of  the  Code  of  Civil  Proced- 
ure,—providing  for  the  discharge  of  an  insolvent  debtor  from  his 
debts, — service  of  the  order  to  show  cause  '*  why  an  assignment  of 
the  insolvent's  property  should  not  be  made,  and  he  be  discharged 
from  his  debts"  is  jurisdictional,  and  must  be  served,  when  not 
served  personally,  by  depositing  it  at  least  forty  days  before  the 
return  day,  **in  the  post-office  inclosed  in  a  post-paid  wrapper 
addressed  to  the  creditor  at  his  usual  place  of  residence."  Where 
•such  wrapper  is  addressed  to  the  creditor  *^  at  his  place  of  busi- 
ness" the  service  is  not  sufficient  to  confer  jurisdiction  upon  the 
court  to  adjudge  the  discharge,  and  a  discharge  where  the  record 
shows  service  upon  a  creditor  in  that  manner  will  not  prevent  a 
recovery  by  the  creditor  in  an  action  lirought  by  him  upon  a  claim 
due  him  at  the  time  of  the  discharge. 

The  record  in  a  proceeding  by  an  insolvent  debtor  for  a  discharge 
from  his  debts  must  show  how  the  order  to  show  cause  why  an 
assignment  of  his  property  should  not  be  made  and  he  be  discharged 

«  frr>m  his  debts  was  served;  and  where  the  record  does  not  show 
thut  the  court  acquired  jurisdiction  of  the  person,  the  fact  that  it 
did  obtain  jurisdiction  cannot  be  shown  by  parol  evidence. 

{Decided  March  6,  1886.) 

Appeal  by  defendant  from  judgment  in  favor  of 
the  plaintiff,  entered  upon  verdict  rendered  l;>y  direc- 
tion of  the  court. 

The  nature  of  the  action  and  other  facts  are  stated 
in  the  opinion. 
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Abram  Wdkeman  ( Wakevian  &  Latting^  attor- 
neys), for  defendant-appellant. 

William  P.  8.  Meloin^  for  plaintiff-respondent. 

Davis,  P.  J. — This  action  was  brought  for  goods 
sold  by  the  plaintiffs  to  the  defendants  between  Novem- 
ber 11,  1878,  and  April  18,  1879.  On  the  trial  it  was 
admitted  by  stipulation  that  the  defendants,  as  co- 
partners, under  the  name  of  Pickert  &  Co.,  bought 
from  the  plaintiffs,  as  copartners,  under  the  name 
of  Billing  &  Wetmore,  from  and  including  Novem- 
ber 11,  1878,  down  to  and  including  April  13,  1879, 
^'oods,  wares  and  merchandise,  of  the  value  of 
$2,116.89,  and  that  the  sum  became  due  and  payable 
on  May  1,  1879,  and  that  no  part  has  been  paid.  The 
defense  was  a  discharge  under  the  provisions  of  the 
Code  of  Civil  Procedure,*  which  have  taken  the  place 
of  the  provisions  of  the  Revised  Statutes,  familiarly 
known  as  the  Two-thirds  Act.  The  proceedings  for 
the  discharge  were  had  in  the  county  court  of  the 
county  of  Herkimer,  in  this  State,  and  are  quite  fully 
set  forth  in  the  answers  of  the  defendants. 

On  the  trial,  the  plaintiff's  counsel  moved  the  court 
to  direct  a  verdict  for  the  plaintiff,  on  the  ground  that 
the  record  of  discharge  recited  in  the  answer  showed 
that  the  order,t  made  by  the  county  court  was  required 
by  its  terms  to  be  served  upon  each  of  the  creditors  of 
the  said  defendants,  residing  within  the  United  Stales, 
l)y  delivery  of.  a  copy  of  said  order  at  least  twenty 
days  before  July  23,  then  next,  personally,  or  by  de- 
positing said  copy  at  least  forty  days  before  that  day 

*  %  2149  €b  8eq. 

t  /.  «.,  the  order  provided  for  in  section  2164  of  the  Code  of 
Civil  Procedure,  requiring  the  creditors  of  the  petitioner  to  show 
cause  **  why  ao  assignment  of  the  insolvent's  property  should  not  be 
made,  and  he  be  thereupon  discharged  from  his  debts." 
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in  the  post-office,  inclosed  in  a  post-paid  wrapper, 
addressed  to  the  creditor  at  his  place  of  business  ;  that 
by  section  2165  of  the  Code  of  Civil  Procedure,  subd.  2, 
it  is  required  that  said  order,  when  served  other  than 
personally,  shall  be  so  served  by  depositing  it  at  least 
forty  days  before  the  return  day  in  the  post-office, 
inclosed  in  a  post-paid  wrapper,  addressed  to  the  cred- 
itor at  his  usual  place  of  residence ;  that  by  the  terms 
of  the  answer  it  was  averred  that  such  order  thus  duly 
inclosed  and  post-paid,  was  addressed  to  the  creditor's 
place  of  business,  instead  of  his  usual  place  of  resi- 
dence, and  that  the  answer  also  alleged  that  the  proof 
presented  to  the  court  set  forth  that  the  order  was 
served  at  least  forty  days  before  July  23,  1883,  by 
depositing  it  in  the  post-office  inclosed  in  a  post-paid 
wrapper,  addressed  to  the  creditor  "  at  his  place  of 
business." 

A  reference  to  subdivision  2  of  section  2165  of  the 
Code,  shows  that  the  copy  of  the  order,  when  served 
by  mail,  milst  be  addressed  to  the  creditor  at  his 
usual  place  of  residence.  The  question  thus  presented 
to  the  court  was  whether  the  county  court  of  Her- 
kimer acquired  jurisdiction  to  adjudge  the  discharge 
by  proof  of  service  by  mail,  in  conformity  to  the 
directions  of  the  order  of  that  court,  by  depositing  the 
notice  in  the  post-office,  addressed  to  the  creditor  at 
his  place  of  business. 

On  motion  of  the  defendant,  an  amendment  of  the 
answer  was  allowed  by  inserting  therein  that  the  de- 
fendant "served  a  copy  of  the  order  on  the  plaintiffs 
personally  at  their  place  of  business  and  residence 
twenty  days  before  the  return  day  thereof ;"  and 
under  such  amendment  the  defendant  offered  to  prove 
that  he  mad^  such  personal  service  upon  the  plaintiffs. 
This  evidence  was  objected  to  and  excluded  by  the 
court,  and  the  defendant's  counsel  duly  excepted. 
The  plaintiffs  did  not  appear  in  the  proceeding,  and 
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there  was  nothing  upon  the  face  of  the  record  to  show 
that  service  was  made  in  the  form  prescribed  by  the 
Code.  By  excluding  the  oflfer  to  prove  personal  ser- 
vice, the  court  held  that  the  defect  in  the  record  could 
not  be  cured  by  such  proof. 

We  are  of  the  opinion,  that  the  rulings  of  the  court 
in  excluding  the  evidence  and  directing  the  verdict 
were  correct.  The  question  was  a  jurisdictional  one, 
and  it  has  been  held  that  where  the  record  fails  to 
show  that  the  court  acquired  jurisdiction  of  the  per- 
son, it  cannot  be  shown  by  parol  evidence  that  it  did 
in  fact  obtain  jurisdiction  (Noyes  v.  Butler,  6  Barb. 
618).  It  was  essential  that  the  record  should  show 
how  the  order  to  show  cause  was  served.  This  require- 
ment was  sought  to  be  complied  with  by  showing  that 
the  order  to  show  cause  was  served  by  mail,  directed 
to  the  place  of  business  of  the  plaintiffs.  The  law 
required  it  to  be  directed  to  the  usual  place  of  resi- 
dence. The  x>lace  of  business  and  usual  place  of  resi- 
dence may  be  and  often  are  identical,  but  they  are  not 
necessarily  so,  and  where  the  statute  expressly  requires 
that  the  service  shall  be  directed  to  the  latter  in  order 
to  confer  jurisdiction,  courts  cannot  hold  that  service 
by  directing  to  the  former  is  a  compliance  with  the 
statute.  We  are  of  the  opinion  that  the  ruling  of  the 
court  upon  this  question  was  correct,  and  that  the 
judgment  upon  that  ground  must  be  affirmed.  Other 
defects  in  the  proceedings  apparently  fatal  jeltb  now 
urged  which  were  not  suggested  on  the  trial.  But  it 
is  not  necessary  that  we  should  pass  upon  them  now, 
inasmuch  as  we  regard  the  point  upon  which  the  court 
below  passed  as  fatal. 

The  judgment  should  be  affirmed. 

Daniels,  J.,  concurred,  Brady,  J.,  dissented. 
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In  re  Application  op  HAXTON  (Appellant), 
FOR  Authority  to  Mortgage,  Lease  or  Sell 

Real  Property,  &o. 

ISAAC  AKIN,  Executor,  &o..  Respondent. 

Court  op  Appeals,  April,  1888. 

§§  1337,  1822,  2717,  2718,  2750,  et  seq. 

Appeal. — Wh&n  assumed  to  June  been  decided  an  questions  of  law. — JSur- 

Togat^s  Court. — Surrogate  has  jurisdiction  to  try  disputed 

daims  in  proceedings  to  sdL,  dCy  real  estate, — 

Short  statute  of  limitations. 

Where  an  order  of  the  general  term  of  the  supreme  court  reyeraiog 
a  surrogate's  decree,  does  not  certify  that  il  was  based  upon  errors 
of  fact,  the  court  of  appeals,  upon  appeal  therefrom,  must  assume 
that  the  reversal  was  for  errors  of  law.['] 

It  is  undoubtedly  the  settled  rule  that  a  surrogate  may  not  adjudicate 
upon  a  disputed  claim  as  between  an  executor  and  a  creditor  upon 
an  accounting,  but  that  rule  does  not  apply  to  a  proceeding  to  mort- 
gage, lease  or  sell  real  estate,  which  becomes  a  contest  between  the 
heir  or  devisee  and  the  creditor  ;[*]  that  is  regulated  by  statute 
which  clearly  confers  jurisdiction.  ['] 

A  surrogate  has  jurisdiction  to  try  a  disputed  claim  in  a  proceeding 
for  the  sale  of  a  decedent's  real  estate  for  the  payment  of  his 
debts.  [V] 

Section  1823  of  the  Code  of  Civil  Procedure, — providing  that  a  claim 
against  a  decedent's  estate,  disputed  or  rejected  by  the  executor  or 
administrator,  is  barred  unless  it  is  referred  or  an  action  commenced 
within  six  months  after  the  dispute  or  rejection, — ^prior  to  its  amend- 
ment in  1882  (Laws  of  1882,  ch.  890),  did  not  apply  except  to 
claims  presented  after  commencement  of  publication  by  the  exec- 
utor or  administrator  of  notice  to  creditors  to  present  their  claims, 
and  the  amendment  does  not  afEect  cases  in  which  letters  were 
issued  before  its  adoption.  [*]  Accordingly, — Held^  that  a  creditor's 
claim  against  an  estate  was  not  barred  by  failure  to  refer  it  or  com- 
mence nn  action  on  it  within  six  months  after  its  rejection  by  the 
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executor,  where  letters  testamentary  were  issued  in  1879,  and  the 

executor  had  never  advertised  for  claims.  ['] 
In  re  Haxton  (33  Hun,  864),  reversed. 
(Bedded  April  18,  1880.) 

Appeal  from  jadgment  of  general  term  of  supreme 
court,  in  the  second  department,  reversing  a  decree  of 
the  surrogate  of  Dutchess  county. 

Reported  below,  33  Uuiiy  364. 

The  appellant,  William  E.  Haxton,  on  September 
4,  1682,  presented  a  petition  to  the  surrogate's  court 
of  Dutchess  county,  alleging  that  he  was  a  creditor  of 
Sarah  E.  Akin,  late  of  said  county,  deceased;  and 
that  she  died  September  7,  1879,  leaving  a  will,  which 
was  duly  admitted  to  probate  by  said  court,  October 
23,  1879 ;  setting  out  the  recording  of  said  will ;  the 
issuing  of  letters  testamentary  thereon  to  Isaac  Akin, 
on  that  day  ;  that  no  inventory  of  her  personal  estate 
had  been  made  or  filed  ;  also  facts  showing  that  the 
decedent's  personal  property  was  insufficient  to  pay 
her  debts ;  the  nature  and  consideration  of  the  peti- 
tioner's claim  against  the  decedent;  that  it  was  pre- 
sented to  the  executor  on  or  about  June  6,  1882,  duly 
verified,  and  notice  of  its  rejection  was  thereafter 
received ;  that  the  petitioner  had  been  unable  to  ascer- 
tain what  debts  were  left  unpaid  by  the  decedent ; 
that  the  only  claim  known  to  the  petitioner  except  the 
one  due  the  petitioner  before  set  out,  was  one  due 
the  petitioner  as  executor,  &c.,  of  Elnathan  Haxton, 
deceased,  and  the  nature  of  that  claim  ;  a  description 
of  all  the  real  property  within  the  State,  of  which  the 
said  Sarah  E.  Akin  died  seized  ;  that  it  was  worth  the 
sum  of  $1,800  ;  that  this  property  had  been  conveyed 
by  Isaac  Akin«  legatee  and  executor,  under  the  said 
decedent's  will,  to  George  McNishand  Josiah  Burnett, 
and  the  names  of  the  tenants  occupying  it ;   that  all 
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the  property,  real  and  personal,  left  by  said  decedent, 
except  $1.00  each  to  her  sons  John  J.  Akin  and  Cl)iirlfs 
D.  L.  Akin,  was  by  the  will  devised  to  Isaac  Akin,  her 
.husband,  and  the  names  of  the  next  of  kin  of  the 
decedent,  and  asking  '*that  a  decree  be  made  direct- 
ing the  disposition  by  mortgage,  lease,  or  sale  of  the 
real  property  of  said  decedent,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  her  debts  and 
faneral  expenses,  and  that"  all  parties  having  an' 
interest  therein,  and  all  creditors  of  the  deceased  "  be 
cited  to  show  cause  why  such  a  decree  should  not  be 
made." 

The  only  party  appearing  was  Isaac  Akin,  who 
filed  a  written  answer  denying,  among  other  things, 
that  the  decedent  or  her  estate  was  indebted  to  the 
l)etitioner  ;  setting  up  a  counfer-claim  amounting  to 
117,000,  and  alleging  that  the  court  had  not  jurisdic- 
tion to  hear,  try,  and  determine  the  matters  in  issue. 

It  appeared  that  the  executor  had  not  advertised 
for  claims  against  the  estate. 

The  surrogate,  on  July  12,  1882,  made  a  decree 
herein,  adjudging  that  the  estate  of  the  decedent  has 
no  just  claim  or  set-off  against  the  petitioner;  that 
the  estate  of  the  decedent  is  indebted  to  the  petitioner 
in  the  sum  of  $1,608.56  ;  that  there  was  not  suiScient 
personal  property  to  pay  the  same ;  and  making  proper 
provision  to  sell  the  real  property  of  the  defendant  for 
the  payment  of  debts. 

The  executor  ;jlone  appealed  from  that  decree  to 
the  general  term,  and  the  decree  was  reversed  and  the 
l)roceedings  remitted  to  the  surrogate's  court  to  dis- 
miss the  petition  on  the  ground  that  the  surrogate  had 
no  power  to  adjudicate  upon  a  disputed  claim. 

From  the  decision  and  judgment  of  the  general 
term  the  petitioner  appealed  to  the  court  of  appeals. 
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MUton  A.  Fowler  and  C.  B.  Ilerrick  {Herrick  dk 
Loseyy  attormBys),  for  petitioner,  appellant. 

A.  M.  A  O.  Card^  for  executor,  respondent. 

The  only  way  for  Haxton  to  have  his  claim  adjudged 
valid  after  it  had  been  rejected  by  said  ex^-utor  was 
by  action.  Code  of  Civil  Procedure^  §  1822 ;  Mowry 
V.  Peet,  88  N.  T.  453.  If  the  claim  was  ever  good  it 
IS  DOW,  and  was,  at  the  time  the  decree  was  obtained 
before  the  surrogate,  Jnly  12,  1883,  barred  by  the  stat- 
ute of  limitation.  Code  of  Civil  Procedure^  %  1822. 
Where  an  executor  or  administrator  disputes  or  rejects 
a  claim  against  the  decedent,  unless  the  claim  is 
referred  the  claimant  must  commence  an  action  within 
six  months  after  the  dispute  or  rejection,  or  be  forever 
barred  from  maintaini^ig  such  an  action  and  from  every 
other  remedy  to  enforce  payment  thereof  out  of  dece- 
dent's property.  Code,  §  1822  ;  Selover  v.  Coe,  63  N.  T. 
438 ;  Elliott  v.  Cronk,  13  Wend,  35.  An  application 
.to  sell  lands  for  payment  of  a  debt  is  not  "an  action" 
within  the  meaning  of  this  section.  Redfield  Sur.  Pr. 
602.  Section  2750  of  the  Code  says,  "any  creditor  of 
the  decedent  may  present  a  petition  to  the  surrogate. 
&c.,  and  ask  to  have  property  sold  for  the  payment  of 
ilcbts."  That  means  a  creditor  whose  claim  has  not 
been  disputed  or  has  been  established  by  a  competent 
court.  A  creditor  holding  a  disputed  claim  cannot 
require  a  personal  representative  to  account.  Code  of 
Procedure,  §§  2717,  2718.  Then  a  creditor  holding  a 
disputed  claim  cannot  institute  these  proceedings.  He 
is  not  a  creditor.  In  the  case  of  Wilson  t).  Baptist  Ed. 
Society,  Justice  Brown,  in  his  opinion  (10  Barb.  308), 
says :  "  The  word  creditor  means  persons  having  claims 
that  are  recognized  and  admitted ;  or  such  as  have 
been  established  by  a  comi)etent  court,  and  not  those 
that  have  been  disputed  or  rejected."  A  surrogate  has 
no  jurisdiction  on  the  petition  of  a  creditor  to  try  the 
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validity  or  merits  of  his  claim  when  disputed  by  the 
executor.  Magee  v.  Vedder,  6  Barb.  362 ;  Disosway 
V.  Bank  of  Washington,  24  Id.  60  ;  Andrews  v.  Wal- 
lege,  17  JETow.  Pr.  263 ;  Tucker  v.  Tucker,  4  Keyes,  136. 
Under  the  Revised  Statutes  it  was  uniformly  held  that 
the  surrogate  had  no  power  to  adjudicate  upon  a 
claim  rejected  by  the  executor  or  administrator.  He 
must  await  the  ascertainment  by  judgment.  Tucker 
V.  Tacker,  4  KeyeSy  136 ;  Riggs  v.  Cragg,  89  N.  T. 
491. 

Finch,  J. — We  must  assume  that  the  decree  of  the 
surrogate  was  reversed  by  the  general  term  for 
f ']  errors  of  law,  since  the  order  of  reversal  does  not 
certify  that  it  was  based  npoji  errors  of  fact.  Code 
of  Civil  Procedure,  §  1337 ;  Matter  of  Will  of  Cottrell, 
95  N.  T.  333.  The  errors  of  law  alleged  are  two : 
First,  that  the  petitioner's  claim  was  disputed  by  the 
executor,  and  the  surrogate  had  no  jurisdiction  to 
determine  its  validity  ;  and,  Second,  that  the  claim  was 
barred  because  no  action  upon  it  had  been  commenced 

within  six  months  after  its  rejection. 
[']  It  is  undoubtedly  the  settled  rule  that  a  surro- 
gate may  not  adjudicate  upon  a  disputed  claim  as 
between  the  executor  and  the  creditor  upon  an 
accounting.  That  rule,  however,  does  not  reach  the 
case  of  a  proceeding  to  mortgage,  lease  or  sell  the  real 
estate,  which  becomes  a  contest  between  the  heir  or 
devisee  and  the  creditor.  That  is  regulated  by  stat- 
ute, which  seems  to  us  to  clearly  confer  the  questioned 
jurisdiction.  Its  commands  are  so  plain  and  forcible 
that  the  respondent  here  is  compelled  to  admit  that 
some  disputed  claims  may  be  tried  by  the  surrogate, 
and  to  limit  his  contention,  barring  the  jurisdiction, 
to  a  case  where  it  is  the  petitioner's  demand  which 
has  been  rejected.  No  such  distinction  is  drawn  or 
indicated  in  the  statute. 
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[*]  The  Code  provides  for  a  petition  as  the  com- 

mencement of  the  proceeding  and  dictates  by 
whom  it  may  be  presented.  §  2750.  The  persons  so  en- 
titled are  the  executor  or  administrator  ''  or  a  creditor 
of  the  decedent  other  than  the  creditor  by  a  jadgment 
or  mortgage  which  is  a  lien  upon  the  decedent's  real 
l)roperty."  That  specific  class  of  creditors  is  alone 
excluded,  and  all  others  without  limitajtion  are  permit- 
ted to  institute  the  proceeding.  The  petition  ia 
required  to  state  *'the  unpaid  debts  of  the  decedent 
iind  the  name  of  each  creditor  or  person  claiming 
to  be  a  creditor."  §  2752.  If  the  surrogate  is  satis- 
fied, from  the  facts  set  forth,  that  a  resort  to  the  real 
estate  is  necessary  for  the  payment  of  debts,  it  is 
made  his  duty  to  issue  a  citation  to  the  heirs  or  devi- 
sees or  persons  claiming  an  interest  in  the  property. 
§  2754.  Upon  the  return  of  the  citation  the  surrogate 
is  authorized  to  hear  the  allegations  and  proofs  of  the 
parties.  §  2755.  A  creditor  of  th«  decedent,  although 
not  named  in  the  petition,  '*  may  present  and  prove 
his  debt."  The  persons  interested  in  the  real  estate 
*' may  contest  the  validity  of  the  debt  represented  as 
existing  against  the  decedent."  The  recovery  of  a 
judgment  against  the  executor  has  no  other  effect  than 
that  of  presumptive  evidence  of  the  debt,  and  the 
heirs  or  devisees  may  resist  the  validity  of  the  claim 
lis  if  no  judgment  had  been  rendered  upon  it.  §  2756. 
But  even  if  established,  the  costs  of  the  judgment  are 
to  be  excluded.  The  decree  **  must  determine  and 
specify  the  amount  of  each  debt  established  before 
the  surrogate  as  a  valid  and  subsisting  debt  against 
the  decedent's  estate,"  and  can  only  be  made  where, 
^^  after  due  examination,"  it  has  been  '^established  to 
the  satisfaction  of  the  surrogate,"  among  other  things, 
"  that  the  debts  for  the  payment  of  which  the  decree 
is  made  are  the  debts  of  the  decedent  and  are  justly 
due."  §§  2758,  2759. 
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These  provisions  were  taken  substantially  from  the 
Revised  Statutes,  and  the  compiler,  in  a  note  to  section 
2742,  refers  to  *'  the  anomaly  "  of  a  rule  which  on  an 
accounting  bars  the  trial  of  a  disputed  claim,  but  on  a 
proceeding  against  the  real  estate  permits  it,  and  adds 
that  the  anomaly  disappears  when  it  is  considered 
that  in  the  latter  case  the  surrogate  '*  sits  as  a  court  of 
equity."  Whether  that  explanation  is  altogether  sat- 
isfactory need  not  be  considered  in  view  of  the  provis- 
ions of  the  statute,  for  they  inevitably  contemplate  a 
determination  of  all  claims  upon  the  estate  not  already 
a  lien.  In  what  respect  can  there  be  the  least  utility 
in  a  judicial  construction. narrowing  the  language  of 
the  statute  to  creditors  whose  claims  have  been  admit- 
ted by  the  executor  or  established  in  a  court  of  law  ? 
In  either  event,  the  heir  or  devisee  may  dispute  them, 
and  the  executor's  admission  does  not  affect  the  con- 
testants or  benefit  the  creditor,  and  the  judgment 
even,  merely  raises  a  presumption  which  may  be  rebut- 
ted and  so  the  whole  question  be  thrown  open.  No 
authority  for  such  a  construction  is  furnished  ;  for  all 
of  the  cases  cited  by  the  respondents  were  cases  on  an 

accounting  and  between  executor  and  creditor. 
[*]    On  the  other  hand,  in  Hopkins  v.  Valkenburgh 

(16  Bun,  3),  and  Tucker  t>.  Tucker  (4  Keyes,  186), 
the  jurisdiction  of  a  surrogate  to  try  a  disputed  claim 
in  the  class  of  proceedings  before  us,  was  asserted 
directly  or  by  clear  implication.  We  are  of  the  opin- 
ion that  the  general  term  erred  in  denying  the  juris- 
diction of  the  surrogate. 

The  general  term  also  erred  in  holding  that  six 

months'  statute  of  limitation  barred  the  plaintiff's 
[•]    claim.     Without  adverting  to  other  reasons,  it  is 

sufficient  to  say  that  before  the  amendment  of 
1882,  it  was  held  that  the  statute  did  not  apply  except 
to  claims  presented  after  commencement  of  publica- 
tion by  the  executor  of  the  notice  to  creditors  (Whit- 
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more  v.  Foose,  1  DeniOy  169 ;  Tucker  v.  Tucker,  4  Keyes^ 
136);  that  to  obviate  the  rule  thus  established,  the 
amendment  of  1882  was  adopted,  inserting  the  words 
'*  either  before"  or  so  as  to  permit  a  presentation  and 
effective  rejection  before  publication  {Laws  of  1882, 
chap.  899) ;  but  by  section  2  of  the  same  chapter,  this 
amendment  is  not  to  apply  to  cases  in  which  letters 
had  been  issued  before  the  adoption  of  the  act ;  that 
the  letters  in  this  case  were  issued  in  1879,  and  the 
presentation  of  the  claim  itself  was  before  the  amend- 
ment was  adopted;  and  no  notice  to  creditors  was 
ever  published  by  the  executor. 

These  are  the  only  errors  of  law  relied  on  by  the 
general  term,  and  do  not  justify  the  reversal.  Other 
alleged  errors  have  been  examined,  but  do  not  require 
discussion. 

The  order  of  the  general  term  should  be  reversed, 
and  the  decree  of  the  surrogate  affirmed,  with  costs. 

All  concurred,  except  Rapallo,  J.,  absent. 


CARNEY,  Respondent,  v.  WADHAMS,  as  Execu- 
tor, ETC.,  of  WILLIAM  CARNEY, 
Deceased,  Appellant. 

Supreme    Court,    Fifth    Department,    General 

Term,  October,  1885. 

§  829. 

Efndenee^Tettifn/ony  a$  to  emivenatian  toUh  dieeoied  in  action  offoind 

€X€eutor» 

The  BurviTing  party  to  a  conyersation  cannot  testify  that  any  partica- 
lar  communication  did  or  did  not  take  place  personaUy  between 
himself  and  the  deceased  in  a  legal  oontroversy  between  himself  or 
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one  who  derived  his  interest  or  title  from,  through  or  under  him 
and  the  personal  representative  or  survivor  of  the  decedent. 

Where,  in  an  action  brought  by  one  **G."  against  the  executors,  etc.  of 
his. father,  to  recover  for  services  performed  by  him  upon  a  furm 
owned  and  occupied  by  the  father,  the  defense  was  that  such  ser- 
vices as  were  rendered  by  *'  C,"  were  done  as  a  member  of  the  fam- 
ily and  without  any  expectation  on  his  part  of  receiving  pay  there- 
for, and  **C.^s  "  sister,  Mrs.  Electa  R.  Nicolls,  gave  testimony  tend- 
ing to  prove  that  '^C."  was  a  member  of  the  family  for  purposes 
personal  to  himself,  and  at  times  against  the  wishes  of  his  father, 
.  and  also  testified  as  follows:  ^'I  recollect  once  of  hearing  a  con- 
versation between  father  and  Charles  [the  plaintiff],  in  1876;  they 
were  in  father's  room  ;  father  asked  him  why  he  did  not  go  home. 
I  did  not  hear  his  reply ;  he  didn*t  speak  loud  enough ;  father  said 
he  thought  he  ought  to  be  at  homo;"  and  '*C."  was  recalled  by 
his  counsel  and  was  asked  and  answered  in  the  negative,  under 
objection,  the  following  question :  *'  Was  there  a  time  when  Electa 
R.  Kicolls  was  in  the  sittiugroom  and  you  were  in  the  bed-room 
with  your  father,  when  he  asked  you  why  you  didn't  go  home,  or 
in  substance  that  as  testified  to  by  Mrs.  Nicolls  f" — ffeld^  that  this 
question  was  improperly  allowed ;  that  the  evidence  related  to  a 
personal  communication  with  the  deceased,  and  was  incompetent 
under  section  829  of  the  Code  of  Civil  Procedure;  that  the  evi- 
dence contradicted  by  such  improper  testimony  was  material,  and 
the  admission  of  the  incompetent  evidence  necessitated  a  reversal 
of  the  judgment. 

Pinney  «.  Orth  (2  if.  T.  Oiv.  Pro.  1} ;  Holcomb  «.  Holcomb  (95  JV. 
T.  816),  followed. 

{Ikeided  (ktober^  1885.) 

Appeal  from  a  judgment  entered  upon  the  report 
of  a  referee,  appointed  by  the  surrogate  of  Niagara 
county,  under  the  statute  relative  to  disputed  claims 
made  against  the  estate  of  a  deceased  person. 

Charles  Carney,  the  claimant,  is  a  son  of  the  testa- 
tor, and  lived  with  the  latter  at  his  residence  in  Nia- 
gara county,  from  December,  1873,  until  May  28,'  1877. 
The  testator  died  in  April,  1882.  After  letters  testa- 
mentary were  issued,  the  claiiii  in  dispute  for  services 
rendered  during  the  period  aforesaid  was  presented  by 
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the  claimant  to  the  executor,  amounting  in  the  aggre* 
gate  to  $537.60,  together  with  the  claim  of  $46,  for 
money  loaned  and  advanced.  The  referee  found  that 
the  claimant  entered  into  the  service  and  employment 
of  the  deceased,  under  a  contraijt  that  he  should  be 
paid  a  fair  and  reasonable  value  for  his  services,  and 
in  pursuance  of  the  same  was  employed  during  the 
period  mentioned,  and  that  his  services  were  worth 
$160  per  year,  together  with  his  board,  lodging  and 
washing,  and  allowed  the  entire  claim,  deducting 
therefrom  alleged  payments  amounting  to  $32.  At 
the  time  the  claimant  went  into  the  service  of  the 
deceased,  as  found  by  the  referee,  he  was  sixty-two 
years  of  age,  and  his  father  was  eighty  years  old,  and 
lived  upon  a  farm  of  which  he  was  the  owner.  The 
deceased  had  other  children — one,  a  daughter,  living 
with  him  during  all  the  period  mentioned. 

The  claim  was  resisted  by  the  executor,  upon  the 
ground  that  such  services  as  the  claimant  did  render 
the  deceased,  in  work  and  labor  upon  the  farm,  was 
done  as  a  member  of  his  family,  and  without  any 
expectation  upon  his  part  to  receive,  or  on  the  part  of 
the  deceased  to  pay  for  the  same.  In  1873,  before  the 
claimant  went  into  the  service  of  the  deceased,  be 
lived  in  Missouri,  and  owned  a  farm.  His  wife  and 
family  were  left  in  charge  of  the  same,  during  all  the 
time  the  respondent  was  with  his  father,  in  Niagara 
county. 

James  F.  FittSy  for  defendant-appellant. 

Burr  ell  <&  Taylor^  for  plain  tiff -respondent. 

Barker,  J. — ^Upon  the  main  question  at  issue,  the 
evidence  was  contradictory.  After  giving  the  same  a 
careful  consideration,  we  are  of  the  opinion,  that  it 
fairly  tends  to  establish,  that  in  December,  1873,  an 
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arrangement  and  understanding  was  entered  into 
between  the;  claimant  and  his  father,  by  which  the  for- 
mer was  to  remain  with  him,  and  lake  the  care,  man- 
agement and  superintendence  of  his  farm,  and  to  be 
paid  for  such  service,  a  fair  and  reasonable  compensa- 
tion. Dpon  the  issue  the  respondent  held  the  affirm- 
ative, in  view  of  the  relation  existing  between  the 
])arties,  to  establish  the  fact,  that  the  services  which 
he  did  render,  were  to  be  paid  for  upon  some  basis, 
and  were  not  rendered  gratuitously,  as  the  law  pre- 
sumes they  were.  We  are  unable  to  find  any  reason 
for  interfering  with  the  conclusions  of  the  referee  upon 
this  question. 

Before  and  during  all  the  time  the  claimant  lived 
with  the  deceased,  Mrs.  Nicolls,  a  daughter  of  the  lat- 
ter, lived  with  him  and  had  charge  of  his  domestic 
aflfairs.  She  was  called  as  a  witness  by  the  executor, 
and  gave  evidence  tending  to  prove  that  the  claimant 
waf)  at  the  home  of  his  father  as  a  visitor  and  mem- 
ber of  the  family,  and  that  no  contract  was  made 
between  them  for  the  jmyment  to  the  claimant  of  any 
compensation  for  his  services,  except  his  board  and 
lodging,  and  that  his  visit  was  for  other  purposes^ 
personal  to  himself  and  at  times  against  the  wishes  of 
his  father.  She  gave  this  item  of  evidence  :  •'  I  recol- 
lect once  of  hearing  a  conversation  between  father  and 
Charles  in  1876  ;  they  were  in  father's  room,  and  I  was 
in  the  sitting-room ;  father  asked  him  why  he  did  not 
go  home  ;  I  did  not  hear  his  reply;  he  didn't  speak 
loud  enough  ;  father  said  he  tlioughtxhe  ought  to  be  at 
home  ;  I  never  knew  of  any  contract  between  Charles 
aud  father  for  work ;  I  never  knew  of  father's  paying 
Charles  any  money  ;  I  usually  received  the  money  for 
the  produce  of  the  farm  and  paid  it  out  as  father 
directed." 

Thereupon  the  plaintiff  himself  was  recalled  as  a 
witness  and  this  question  was  asked  him  by  his  coun- 
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sel :  ^'  Was  there  a  time  when  Electa  B.  NicoUs  was  in 
the  sitting-room  and  you  were  in  the  bed-room  with 
your  father,  when  he  asked  you  why  you  didn't  go 
home  or  in  substance  <  that,  as  testified  to  by  Mr& 
Nicolls!" 

This  question  was  objected  to  on  the  part  of  the 
appellant,  on  the  ground  that  the  witness  was  called 
in  his  own  behalf,  and  could  not  testify  to  any  conver- 
sation between  himself  and  the  deceased,  or  contra- 
dict any  sworn  proof  by  other  parties  not  in  interest, 
which  was  overruled  and  the  appellant  excepted,  and 
the  witness  answered  the  question  in  the  negative. 
On  his  cross-examination,  the  following  question  was 
asked  him  by  the  appellant's  counsel :  ^'How  do  you 
know  that  Electa  B.  Nicolls  was  not  in  the  sitting- 
room  at  the  time  this  conversation  was  alleged  to  have 
taken  place  between  your  father  and  you  in  the  bed- 
room if"  and  the  witness  answered :  '^  Because  I  never 
had  such  a  conversation  with  him." 

It  is  claimed  by  the  appellant,  that  the  exception 
to  the  reception  of  the  answer  to  the  first  question  was 
well  taken  as  the  evidence  brought  out  by  the  same 
was  incompetent  under  section  829  of  the  Code.  If 
the  answer  to  the  question  is  in  substance  and  effect, 
a  denial  by  the  witness,  that  there  was  a  conversation 
between  himself  and  the  deceased  of  the  nature  testi- 
fied to  by  Mrs.  Nicolls,  then  the  exception  to  the  evi- 
dence was  well  taken  as  testimony  of  this  character  is 
prohibited  by  section  829,  as  the  same  is  construed  in 
Pinney  v.  Orth  (2  N.  Y.  Civ.  Bro.  1) ;  Holoomb  «•  Hoi- 
comb  (95  N.  Y.  316).  In  each  of  these  cases  the  rule  is 
laid  down,  that  the  surviving  party  to  a  conversation 
is  prohibited  from  testifying  that  any  particular  com- 
munication did  or  did  not  take  place  personally 
between  himself  and  the  deceased,  in  a  legal  contro- 
versy between  the  parties  mentioned  in  the  statute. 

The  respondent  in  support  of  the  ruling  of  the 
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referee,  contends  tkat  the  question  and  answer  when 
read  together,  is  in  effect  and  nothing  laosfe  than  a 
statement  by  the  witness  that  there  was  no  interview 
between  himself  and  the  deceased  at  the  time  and 
place  mentioned  by  Mrs.  Nicolls.  If  such  is  the 
natnre  and  substance  of  the  evidence,  then  it  was 
entii*ely  competent,  and  its  reception  was  not  con- 
demned by  the  role  of  evidence  as  laid  down  in  the 
statute  (Lewis  v.  Merritt,  98  iV^.  Z,  206 ;  Pinney  v. 
Orth,  3  If,  r.  Oiv.  Pro.  1). 

The  manifest  purpose  of  the  question  was  to  call 
from  the  witness  an  admission  or  a  denial  that  there 
was  or  was  not,  a  eonveraation  between  the  witness 
and  the  deceased,  as  testified  to  by  Mrs^  Nicolls*  The 
form  of  the  question  admitted  of  an  answer  from  the 
witness  in  the  affirmative  or  negative  without  qualifi- 
cation or  explanation.  The  negative  answer  which  he 
did  give  was  a  full  and  complete  denial  that  there  was 
any  such  conversation  as  related  by  Mrs.  Nieolls. 
The  answer  would  have  been  strictly  true,  if  there  was 
DO  such  conversation,  aUhough  it  might  have  been 
true  that  the  witness  was  in  the  bed-room  in  conver- 
sation with  the  deceased,  on  some  other  subject  and 
Mra  NieoUs  at  the  same  time  in  the  sitting-room, 
where  she  could  hear  the  conversation,  as  stated  by 
her  in  her  cTidenoa  It  is  evident  that  the  appellant 
anderstood  from  the  form  of  the  question,  that*  the 
inquiry  embraced  therein,  related  to  the  nature  and 
character  of  some  interview,  which  did  in  fact  take 
place  between  the  witness  and  the  deceased,  and  this 
is  plainly  indicated  by  the  form  of  the  objection  inter- 
posed.  The  respondent  did  not,  in  response  to  the 
objection,  declare  the  object  and  purpose  of  the  ques- 
tion. He,  by  his  silence,  tacitly  admitted  tb^  purpose 
and  object  of  the  inquiry  to  be  as  the  appellant  sup- 
posed it  was  as  indicated  by  the  form  of  the  objection. 
For  the  purpose  of  escaping  the  force  of  the  exception 
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he  ought  not  on  this  appeal  to  be  allowed  to  change 
his  position.  The  witness  himself  gave  his  own  under- 
^  standing  and  meaning  of  the  question  by  his  answer 
to  the  question  propounded  on  the  cross  examination. 
That  question  was  framed  on  the  supposition  that  ihe 
witness  was  in  the  bed  room  with  the  deceased,  at  the 
time  mentioned  by  Mrs.  Nicolls,  and  in  his  answer  he 
gave  as  a  reason  why  he  knew  that  Mrs.  NicoHs  was 
not  in  the  sitring-room  at  the  time  stated  by  her, 
because  there  never  was  any  such  conversation  between 
himself  and  his  father  as  she  related  in  her  evidence. 

We  are  of  the  opinion,  tliat  error  was  committed  in 
allowing  the  claimant,  as  a  witness  in  his  own  behalf, 
to  testify  that  his  father  did  not  make  the  request  of 
him  to  return  to  his  home,  as  testified  to  by  Mrs.  Nic- 
olls. 

The  claimant's  counsel  contends  that  although  the 
referee  may  have  erred  in  receiving  the  evidence,  the 
error  was  immaterial,  because  there  was  no  probative 
force  in  that  part  of  thp  evidence  given  by  Mrs.  Nic- 
olls,  which  the  claimant  was  permitted  to  deny.  His 
position  is  untenable,  for  the  evidence  bore  directly 
upon  the  question  whether  there  was  any  arrangement 
existing  between  the  parties  by  the  terms  of  which, 
the  respondent  was  to  be  compensated  for  his  work 
and  labor.  The  only  evidence  in  support  of  the  claim- 
ant's contention,  that  there  was  a  contract  for  compen- 
sation was  given  by  himself  and  his  son,  and  much  of 
the  evidence  bearing  on  this  question  as  given  by  the 
claimant  himself,  would  have  been  excluded  as  incom- 
petent, if  a  proper  and  timely  objection  had  been  made 
by  the  testator's  counsel,  for  the  reason  that  it  would 
have  been  in  violation  of  the  provisions  of  section  829. 
We  cannot  say  that  the  referee  was  not  influ^ced  by 
the  denial  made  by  the  claimant,  and  relying  upon  it 
ns  true,  discredited  the  evidence  of  Mrs.  NicoUs  on 
this  and  other  questions. 
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But  a  small  portion  of  the  services  rendered  by  the 
claimant  fer  which  compensation  was  allowed  by  the 
referee  were  performed  within  six  years  prior  to  the 
-death  of  the  testator.  The  statute  of  limitations  would 
be  a  bar  to  recovery  for  some  of  the  time  of  service 
allowed  by  the  referee,  had  no  payments  been  made 
to  take  that  part  of  the  service  out  of  the  operation  of 
the  statute  (Davis  v.  Gorton,  1 6  iV.  F.  256). 

The  claimant  sought  to  prove  payments  to  save 
that  portion  of  his  claim  from  being  outlawed  and  gave 
some  evidence  which  we  regard  as  slight,  in  support 
of  such  payment.  The  appellant  insists  that  the  ref- 
eree's finding  that  a  payment  of  $20,  was  made  on  and 
towards  the  services,  is  against  the  weight  of  evidence. 
As  there  must  be  a  new  trial,  for  the  error  already 
pointed  out,  we  do  not  consider  this  question,  for  • 
upon  another  trial,  if  one  is  had,%he  evidence  as  to 
payments,  may  not  be  precisely  of  the  same  force  and 
effect,  as  that  now  before  us.  • 

Judgment  reversed  and  new  trial  granted.  Costs 
of  this  appeal  to  abide  final  determination  of  the  ques- 
tioa  of  costs. 

Smith  and  Bradley,  JJ.  concurred. 
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THE  FARMERS*   NATIONAL   BANK  OP  BOMB 
V.  WILLIAMS,  IxPLEADBD,  Etc. 

Supreme    Court,    Fourth    Department,    Oiteida 
County,  Special  Term,  April,  1885. 

§§  451,  72L 

Nam£ — Defendant  wed  by  tuime  in  which  he  eigned  note — Amending 

iumnume  and  amiplaint  after  default  in  aneweHng  hy 

inserting  defendanfe  true  name* 

Where  a  person  was  sued  as  '*  W.  H.  Williams,''  on  a  note  signed  by 
him  in  that  name»  and  after  bis  time  to  answer  had  sxpiced,  the 
summons  and  complai0t  were,  by  order  of  the  court,  amended  by 
inserting  the  word  *'  William  "  in  place  of  the  letter  **»W.''  in  the 
title  of  the  action,  and  judgment  was  entered  by  default  against 
*' William  H.  Williams/'  who  was  concededly  the  person  named  in 
tbe  summons  and  complaint  serred  as  **W.  H.  Williams,''— 1/<^ 
that  a  motion  to  set  aside  the  order  and  judgment  on  the  ground 
that  the  court  had  not  acquired  jurisdiction  over  *'  WilUum  H. 
Williams,"  should  be  denied;  that  the  defect  was  a  mere  irregular- 
ity by  which  the  defendant  was  not  prejudiced. 

{Decided  AprU  17,  1886.) 

Motion  to  set  aside  order  amending  summons  and 
complaint,  and  judgment  entered  against  the  defend- 
ant by  default. 

The  opinion  states  the  facts.    « 

TT*  2/.  OoodieTj  for  defendant  and  motion. 

JB.  L.  I^evens,  for  plaintiff,  opposed. 

Merwik,  J. — ^The  summons  and  complaint  in  this 
action  were  served  on  the  defendant  Williams  on  Jan- 
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nary  22,  1888.  He  was  Aained  therein  as  "  W.  H. 
Williams."  He  did  not  appear  in  the  action,  and  on 
March  25,  1886,  the  plaintiff  obtained  an  ex  parte 
order  from  court,  amending  the  snmmons  and  com- 
plaint by  inserting  the  word  **  William"  in  the  place 
of  the  letter  **  W."  in  the  title  of  the  action,  and  on 
March  26,  1886,  the  plaintiff  entered  judgment,  in 
which  the  defendant  Williams  is  named  ^'  William  H. 
Williams,"  and  issued  execution.  Motion  is  now 
made  to  set  aside  the  order  and  judgment  on  the 
ground  that  the  court  had  no  jurisdiction  over  the  said 
William  H.  Williams  to  make  the  said  order,  or  ren- 
der the  said  judgment. 

Concededly  "  W.  H.  Williams"  and  ''  William  H. 
Williams"  are  the  same  person.  The  action  is  on  a 
'  note,  a  copy  of  which  is  set  out  in  the  complaint,  and 
was  made  by  Williams,  and  indorsed  by  the  otLei 
defendants.  The  signature  to  the  note  is  '^W.  H. 
Williams." 

In  Grant  v.  Birdeall  (2  N.  T.  Oiv.  Pro.  422),  a 
defect,  similar  to  the  one  in  question,  is  said  to  be  a 
mere  irregularity,  which  the  court  should  disregard  as 
not  affecting  a  substantial  right. 

It  seems  to  have  been  held,  that  where  a  man  enters 
into  a  contract,  or  does  any  act  in  a  particular  name, 
he  may  be  sued  by  the  name  that  he  used,  whatever 
his  true  name  may  be  (Daly,  C.  J.,  in  Petition  of  John 
Snook,  2  mit.  566). 

A  single  letter  may  constitute  the  first  name  of  an 
individual  (Tweedy  v.  Jarvis,  27  Conn.  42 ;  and  see 
Abb.  Annual  Digest^  for  1884,  232). 

In  the  present  case  the  right  party  was  served,  he 
has  not  been  prejudiced  by  the  mistake,  and  he  has 
no  defense  to  the  action.  He  was  sued  by  the  name 
which  he  used  in  signing  the  note.  It  seems  to  me  he 
has  no  right  to  now  complain.  I  am  inclined  to  think 
the  judgment  would  have  been  good  against  him  in  the 
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form  in  which  he  was  sued,  and  if  so,  then  he  has  not 
been  injured  by  the  amendment. 

Motion  denied,  with  costs  of  motion. 


CARTER,  Appellant,  v.  DE  CAMP,  et  al., 

Respondents. 

Supreme  Court,  Fourth   Department,  General 

Term,  April,  1886. 

§§  484,  488,  490. 

Demurrer — Mint  tpeeify  objections — Joinder  of  legal  and  equitatie  eanm 
of  action — Appeal  from  interlocutory  judgment, 

A  demurrer  to  a  complaint  mast  distinctly  specify  the  objections  to 
it,  and  the  court  in  considering  a  demurrer  is  confined  to  the 
grounds  therein  specified,  and  cannot  sustain  it  dpon  unspecified 

•  demurrable  defects  appearing  upon  the  face  of  the  complunt. 

The  frict  that  an  equitable  cause  of  action  triable  by  the  court,  and  a 
legal  cause  of  action  triable  before  a  jury,  are  united  in  the  same 
complaint,  is  not  a  ground  for  demurring. 

An  appeal  lies  to  the  general  term  of  the  supreme  court  from  an  inter* 
locutory  judgment  of  tile  special  term  of  that  court,  sustaining  or 
overruling  a  demurrer,  and  granting  the  defeated  party  leave  to 
plead  anew  within  twenty  days,  upon 'paying  costs. 

Where  an  interlocutory  judgment  is  reversed  on  appeal,  the  final 
judgment  entered  on  it  falls  with  it. 

Where,  after  an  appeal  had  been  taken  from  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  the  complaint,  with  leave  to  the 
plaintiff  to  plead  over,  the  time  to  so  plead  expired  without  the 
plaintiff^s  having  done  so,  and  final  judgment  was  entered  on  proof 
of  those  facts,  from  which  the  plaintiff  appealed,  claiming  that  the 
judgment  was  irregularly  entered,  and  it  did  not  appear  that  the 
proceedings  were  stayed  pending  tlie  appeal  from  the  interlocutory 
judgment,  nor  that  a  motion  to  vacate  the  final  judgment  had  been 
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made, — JBeld^  that  the  plaintiff  erred  in  his  practice  in  appealing 
from  tlie  final  judgment. 
{Decided  April,  1886.) 

Appeal  by  plaintiff  from  an  interlocutory  judgment 
sustaining  defendant' 8  demurrer  to  the  complaint,  and 
from  a  final  judgment  entered  on  plaintiff's  failure  to 
plead  over. 

The  complaint  contained  two  counts.  The  first  of 
which  set  out  that  the  plaintiff  was  the  owner  of  cer- 
tain lands  lying  on  both  sides  of  Otter  creek,  and 
along  the  same  for  the  distance  of  two  miles  or  more  ; 
that  said  creek  is  a  stream  in  the  county  of  Lewis, 
emptying  into  the  Black  river  ;  that  the  plaintiff  was, 
during  the  time  mentioned  in  the  complaint,  the  owner 
of  a  saw-mill  located  upon  said  lands,  which  was  sup- 
plied by  water  for  power  from  a  pond  formed  by  a 
dam  built  by  plaintiff  across  the  creek,  near  said  mill ; 
that  about  two  miles  above  said  mill  the  plaintiff  had 
built  another  dam,  called  the  **hill  dam,"  upon  his 
own  land,  across  said  creek,  from  which  he  drew  water 
fur  the  supply  of  said  mill,  from  time  to  time,  as 
necessity  required  ;  that  th6  storage  of  water  by  means 
of  said  "hill  dam"  was  absolutely  essential  to  the 
Iiroper  running  of  the  plaintiff's  saw-mill ;  that  the 
plaintiff  cut  logs  from  his  land  for  the  purpose  of  saw- 
ing the  same  into  lumber,  at  his  said  mill,  and  floated 
the  same  down  said  creek  into  his  pond,  and  from 
there  they  were  taken  to  the  saw-mill  to  be  sawed ; 
that  on  May  14, 1885,  the  plaintiff  had  several  hundred 
thousand  feet  of  logs  in  his  said  pond,  and  in  said 
creek,  with  intent  to  saw  them  into  lumber  at  his  said 
mill;  that  the  defendants,  during  the  time  mentioned 
in  the  complaint,  were  the  joint  owners  of  lands  on 
both  sides  of  said  creek,  above  the  lands  of  the  plaint- 
iff, from  which  they  were  engaged  in  cutting  saw  logs 
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and  domping  them  Intos&id  ^creek,  floatiog  them  down 
the  same,  tUroagh  the  plaintiff's  ponda,  to  the  mouth 
of  the  said  creek,  and  thence  into  the  Black  river ; 
that  for  the  purpose  of  affording  them  sufficient  9tor* 
age  water  to  enable  them  to  float  their  logs  from  said 
hill  dam  down  to  plaintiff's  said  saw-mill  dam,  the 
defendants  at  divers  times  shut  down  the  gates  at  the 
hill  dam,  without  the  authority-  or  consent  of  the 
plaintiff  ;  that  in  consequence  thereof  the  plaintiff  had 
at  divers  times  bee»  hindered  and  dedatyed  ill  rttfiDing 
his  said  saw-mill,  by  reason  of  a  lack  of  tmffit^ienli 
water  supply  to  run  his  saw-mill,  causing  kis  «aid  mill 
to  be  ran  ou  less  than  fall  time,  on  div^t  4elayB  sinee 
said  May  14,  1885  ;  that  when  the  defendants  beg$A 
driving  their  logs  down  the  stream,  it  was  agreed 
between  them  and  the  plaintiff  that  when  their  logs 
were  about  all  sluiced  through,  they  would  leave 
behind  at  the  plaintiff's  saw-mtll  dam,  a  quantity  of 
logs  equal  in  quantity  and  quality^  with  those  of 
plaintiff's  logs  that  should  become  intermingled  and 
driven  along  with  the  defendant's  Jogs ;  that  about 
three  hundred  thousand  feet  of  hemlock  logs,  about 
one  hundred  and  thirty  thousand  feet  of  spruce  logs, 
about  three  hundred  feet  of  cherry  logs,  and  about  ten 
thousand  feet  of.  pine  logs  had  been  intermingled  with 
the  defendants  and  driven  down  the  stream,  and 
thereby  lost  to  the  plaintiff ;  and  the  defendwnts  had 
notified  the  plaintiff  that  they  would  not  be  responsi- 
ble in  any  way,  nor  account  for  any  of  plaintifTs  logs 
which  should  pass  plaintiff's  saw-mill  in  their  drive ; 
that  it  was  estimated  that  about  five  hundred  thousand 
feet  of  logs  belonging  to  the  plaintiff  were  in  danger 
of  becoming  intermingled  with  the  defendants'  logs 
:ind  driven  down  the  stream,  if  the  defendants  con* 
tinued  driving  logs  down  as  they  theretofore  had 
done,  and  the  plaintiffs  saw-miU  would  necessarily 
become  idle  and  entirely  useless  to  the  plaintiff,  who 
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would  tlnereby  lose  tlH)  profit  deriTed  from  cut  ting  the 
logs  into  lamberiaiid  laths,  and  abont  twenty-five  men 
ia  plaindir^  emifloy  would  be  thrown  out  of  work  for 
the  telance  <rf  the  season,  and  that  by  reason  of  the 
premises  the  plaintiff  had  i)een  damaged  in  the  snm  of 
^4,000.  The  'second  cornit  of  the  complaint  alleges 
^^for  a  further  and  second  oanse  of  action,"  that  on 
and  after  May  14,  1^885,  the  defendants  ^^wlUfally, 
malkioQsiy,  and  tinlawfnlly,  withont  plaintifiTs 
anliiority,  pennissJon,  or  consent,  canse  to  be  driven" 
past  plaMt^B  saw-mill,  and  beyond  his  recovery, 
440,900  feet  of  logs  belonging  to  the  plaintiff,  which  he 
had  at  that  time  in,  along,  and  <m  Otter  creek,  and  at 
and  above  his  saw-mill  and  dam  ;  that  the  value  of 
said  logs  was  $3,300,  no  part  of  which  sum  had  been 
paid  or  dffered  to  the  plaintiff  by  the  defendants,  who 
had  irotifted  the  pliaintiff  that  they  would  not  pay-  for 
said  logs. 

The  demand  for  judgment  was  ^^(Ist)  that  the 
defendants  and  each  of  them,  their  and  each  of  their 
agents,  servants  and  employes,  be  forever  restrained 
from  enter-ingon  plaintiff's  land  at  said  ^  hill  dam,' 
and  from  shutting  or  opening  the  gates  of  said  '  hill 
dam,'  and  from  floating  logs  over  same  except  by  the 
means  afforded  by  plaintiff ;  and  from  further  driving 
their  logs  down  said  Otter  creek  in  such  manner  as  to 
drive  plaintiff's  logs  past  said  saw-mill,  as  they  are 
now  doiitg;  and  from  cutting  said  ^boom'  at  the 
month  of  said  Otter  creek  until  plaintiff's  damages 
are  fully  ascertained  and  paid  ;  (2d)  that  defendants 
be  adjudged,  upon  a  proper  and  legal  accounting  and 
appraisal  thereof,  to  pay  to  the  plaintiff  compensation 
for  the  injury  lilready  sustained  by  him  in  the  prem- 
ises ;  (8d)  for  the  market  value  of  the  said  four  hun- 
dred and  forty  thousand  three  hundred  feet  of  logs, 
with  interest  from  the  commencement  of  this  action  ; 
and '(4th)  for  thet^osts  of  this  action." 
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The  defendants  served  a  demurrer  to  this  complaint 
which,  omitting  title  and  signature,  read  as  follows : 

*'The  defendants  demur  to  the  plaintiff's  com- 
plaint herein,  on  the  ground  that  two  causes  of  action 
have  been  improperly  united  therein. 

'^  The  particular  defect  relied  upon  by  the  defend* 
ants  is  that  the  first  cause  of  action  is  for  equitable 
relief  by  injunction  for  injuries  to  real  estate,  and  such 
cause  of  action  is  triable  by  the  court,  but  the  second 
cause  of  action  is  for  the  recovery  of  the  value  of  per- 
sonal property  alleged  to  have  been  converted  by 
defendants,  and  such  cause  of  action  is  triable  by 
jury  ;  and  such  two  causes  of  action  cannot  be  joined 
and  tried  together,  without  great  prejudice  to  the 
defendants,  and  a  sacrifice  of  their  rights. 

^' And  defendants  demand  such  judgment  or  relief 
as  they  may  be  entitled  to  under  section  487  of  the 
Code  of  Civil  Procedure." 

The  court  at  special  term  in  Lewis  county  sustained 
the  demurrer,  and  an  appeal  was  thereupon  taken 
from  the  interlocutory  judgment.     « 

Other  facts  are  stated  in  the  opinion. 

Our  don  O.  Shrauder,  for  plain  tiff-appellant. 

The  appeal  from  the  interlocutory  judgment 
was  proper  and  not  premature  {Code  of  Oit>il  Pro- 
cedure^  §  1349).  ...  If  the  first  cause  of  action  be 
held  to  be  (for  equitable  relief  by  injunction)  for 
injuries  to  real  estate,  and  the  second  cause  of  action 
for  the  recovery  of  personal  property  .(converted  by 
the  defendants),  they  are  properly  joined  in  the  com- 
plaint, under  section  484  of  the  Code  of  Civil  Proced- 
ure. Because  the  one  cause  of  action  is  triable  by  the 
court,  and  the  other  by 'jury,  is  no  ground  for 
demurrer.  PoUey  v.  Wilkisson,  6  N.  T.  Civ.  Pro. 
135 ;  Sternberger  v.  McGovern,  66  Hf.  T.  12,  20,  21 ; 
Rank  v.  Levinus,  6  If.  T.  Civ.  Pr4^^868,  370,  371 ;  N, 
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Y.  Ice  Co.  t>-  N.  W.  Ins.  Co.,  21  How.  296 ;  S.  C,  28 
N.  T.  357  ;  Lattin  v.  McCarty,  41  N.  T.  107  ;  Laub  v. 
Buckmiller,  17  Id.  620 ;  Phillips  v.  Gorham,  17  Id. 
270  ;  Bid  well  t.  Astor  Mat.  Ins.  Co.,  16  Id.  263,  267 ; 
Dobson  V.  Pearce,  12  Id.  166 ;  Reuben  v.  Joel,  IS  Id. 
488 ;  Getty  v.  Hudson  River  R.  R.  Co.,  6  How.  Pr. 
269.  .  .  .  The  court  at  special  term  erred  in  not  con- 
fining itself  to  the  demurrer,  and  the  grounds  therein 
stated.  .  .  .  Defendants  relied  solely  upon  their  alle- 
gations that  the  first  cause  of  action,  being  for  equita- 
ble relief  by  injunction  for  injuries  to  real  estate, 
and  triable^  by  the  court,  and  the  second  cause  of 
action  being  for  the  recovery  of  the  value  of  pei-J 
sonal  property,  etc.,  Lud  triable  by  jury;  such  two 
causes  of  action  could  not  be  joined  and  tried  together 
without  great  prejudice  to  the  defendants,  and  a  sac- 
rifice of  their  rights.  The  sole  objection  of  defendants 
appears  to  be  that  the  two  causes  of  action  could  not 
be  joined  because  different  modes  of  trial  might  be 
required.  On  this  ground  no  demurrer  could  lie 
(Sternberger  v.  MoGovem,  66  N.  T.  12,  20 ;  Lattin  v. 
McCarty,  41  Id.  107),  and  the  trial  judge  having  sub- 
stantially so  held,  erred  in  his  final  conclusion,  by 
sustaining  the  demurrer  on  grounds  not  alleged. 

C  D.  Adams^  for  defendants-respondents. 

Cited  in  support  of  contention  that  an  appeal  did 
not  lie  from  the  interlocutory  judgment.  Cambridge 
Valley  Natl.  Bank  v.  Lynch,  76  N.  T.  514  ;  Victory  v. 
Blood,  93  Id.  660 ;  Trust  &  Deposit  Co.  v.  Pratt,  26 
Hurt,  23 ;  Smith  v.  Rathbun,  88  N.  T.  660  ;  Walker  v. 
Spencer,  86  Id.  162. 

PoLLBTT,  J. — **The  demurrer  must  distinctly 
specify  the  objections  to  the  complaint'*  {Code  qf 
Civil  Procedure^  §  490).  In  considering  a  demurrer, 
the  court  is  confined  to  the  grounds  specified  in  it. 
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ftacl  a  ^murrer  aaanot  be  sasliaiBed  upon  unsp^Mufied 
demarraMe  defects  appearing  cipoB  tbe.faca  of  the 
oomplaint  (Berney  v.  Drexel,  33  ffun^  419 ;  Nellis  v. 
De  Forest,  16  Barb.  61,  65  ;  S  WaWs  Pr.  464 ;  Bo(me9 
Code  Pldg.  §  44).  In  Nellis  u  De  Forest  {suprtify^  it 
wae  hdd  that  a  demuner  on  the  gronnd  that  the  facts 
slated  are  insufficient  to  constitnte  a  <3a&se  of  action 
for  certain  specified  reasons,  excludes  f  rcmi  considera- 
tion all  other  grounds  of  demurrer  arising  out  of  the 
iosiifficiency  of  the  facts  pleaded.  The  sole  defect  in 
tbo  com  plaint  specified  in  the  deinarrer  is,  that  an 
equi^tabk  caase  of  action,  triable  by  the  court,  and  a 
legal  cause  of  action,  triable  before  a  jury,  are  united, 
which  is  not  a  ground  for  demurring  {Qade  of  Civil 
Procedure,  §  484;  Bradley  v.  Aldrich,  40  N.  F. 
604-512 ;  Lattin  v.  McCarty,  41  Jd.  107;  Stemberger  v 
Mc&oyern,  56  M.  12).  The  special  term  sustained  the 
demurrer,  upon  the  ground  that  a  cause  of  action  for 
an  injury  to  real  estate,  and  a  cause  of  action  for  con- 
version of  personal  property  cannot  be  united,  though 
both  causes  of  action  arise  out  of  the  same  transaction. 
Assuming  this  to  be  a  demurrable  defect,  which  is  not 
considered  (Oolton  v.  Jones,  7  Itobi.  164 ;  Polly  v. 
Wilkisson,  6  iT.  F.  Cfim.  Pro.  136),  it  was  not  raised 
by  this  demurrer. 

The  demurrer  might  as  well  have  been  sustained 
upon  the  unspecified  ground,  that  inconsistent  causes 
of  action  are  united.  The  first  count  alleging  a  cause 
of  action  arising  npon  defendants'  breach  of  contract, 
to  leave  as  many,  and  as  valuable  logs  as  they  floated 
away  prior  to  May  35  ;  and  the  second  connt  alleging 
a  cause  of  action  for  converting  the  eame  logs,  and 
other  logs,  floated  away  after  May  26. 

The  interlocutory  judgment  sustaining  the  demur- 
rer, and  granting  plaintiff  leave  to  plead  anew 
within  twenty  days,  upon  paying  costs,  was  entered 
November  11^  1886,  and  the  plaintiff  appealed  there- 
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from  November  30,  1885.  An  interlocutory  judgment, 
sustaining  or  OFerruling  a  demurrer,  is  appealable  (o 
tbe  general  term  {Code  of  Cioil  Procedure^  §  1349  ; 
Cambridge  Valley  Nat' I  Bank  o.  Lynch,  76  N.  T.  614). 
December  24,  1885,  defendants  filed  with  the  clerk  un 
affidavit  stating  that  more  than  twenty  days  had 
elapsed  since  the  entry  and  service  of  the  interlocutory 
judgment,  and  that  the  plaintiff  had  not  paid  costs ; 
and  thereupon  a  final  judgment  was  eatered,  dismiss- 
ing tbe  complaint,  with  costs,  from  which  the  plaintiff 
also  appeals,  claiming  that  it  was  irregularly  entered. 
The  record  does  not  disclose  whether  the  defendants' 
proeeedingd  were  stayed  pending  the  appeal  trota  the 
hiterlooutor^r  judgment,  nor  that  a  motion  to  vacate 
the  final  judgment  for  irregularity  has  been  made. 
But  the  question  is  of  no  moment,  as  the  final  judg- 
ment falls  with  the  interlocutory  judgment,  whieli  is 
reversed^  and  as  both  parties  have  slipped  in  their 
l^aotioe,  without  oosts  to  either  party.* 

Habdtn,  p.  J.,  and  Boabbkatt,' J.,  concurred. 

*  The  court  granted  leave  to  tbe  defeadaat  to  aoflwor  the  com- 
plaint in  twenty  dajs. 
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DONOVAN,    Rbspondknt,  v.  CONNELL,   Appbl- 

N.  Y.  CouBT  OF  CoMHOK  Pleajs,  Genebal  Tebk,  Mat, 

1886. 

§§650,  Subd.  8,  8191. 

Order  cf  arrut — WJien  c/mrt  qf  common  pleat  will  reoieie  order  denying 
motion  to  vaoate^  on  appeal/rom  2f,  F.  city  court — FidU' 
ciary  capacity —  When  factor  not  acting  in. 

ff 

Wheie,  in  an  action  against  a  commission  merchant  for  the  price  of 
certain  merchandise  consigned  to  him  by  the  plaintiff  for  sale, 
which  he  had  sold,  and  for  which  he  had  received  payment,  it 

'  appeared  the  consignment  was  made,  and  dealings  between  the 
parties  bad,  in  accordance  with  a  general  custom  of  the  trade  that 
the  factor  should  mingle  the  proceeds  of  the  sale  whenever  made 
indiscriminately  with  his  own  funds  and  pay  by  his  check  on  Sat- 
urday for  all  merchandise  delivered  during  the  week,  whether  the 
same  was  sold  or  unsold,-— A/<2,  tbat*the  relation  between  the  par- 
ties was  not  a  fiducial^  one  within  the  meaning  of  subdivision  3  of 
section  550  of  the  Code  of  Civil  Procedure  providing  for  the  arrest 
of  the  defendant  in  an  action  for  money  received  in  a  fiduciary 
capacity;  also  Held^  that  the  case  was  one  in  which  the  N.  Y.  court 
of  common  pleas  could  review  an  order  of  the  city  court  of  New 
York  denying  a  motion  to  vacate  the  order  of  arrest. 

Morris  v.  Talcott  (06  N.  T.  100),  followed. 

{Decided  May  8,  1886.) 

Appeal  from  order  of  general  term  of  the  city  court 
of  New  York  affirming  order  of  the  special  term  of 
that  court  denying  motion  to  vacate  order  of  arrest! 

The  action  was  brought  to  recover  the  value  of  cer- 
tain sheep  and  lambs  alleged  to  have  been  delivered 
by  the  plaintiff  to  the  defendant  to  be  sold  on  commis- 
sion. The  complaint  averred  that  said  sheep  and 
lambs  were  sold  by .  the  defendant  for  the  sum  of 
$724.85  which  he  had  received  therefor,  and  which 
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sum,  less  $36. 40,  the  amoant  of  defendant's  commis- 
sions, the  plaintiff  had  demanded  from  him,  and  that 
he  had  ref ased  to  pay  the  same  or  any  part  thereof  to 
the  plaintiff,  and  had  ^'  converted  it  to  his  own  use." 
The  order  of  arrest  was  granted  on  the  complaint  and 
an  affidavit  containing  substantially  the  same  state- 
ments. The  order  of  arrest  stated  that  the  ground  of 
arrest  was  ^'  the  wrongful  conversion  of  money 
received  in  a  fiduciary  capacity." 

The  defendant's  answer,  among  other  things, 
alleged  that  the  sheep  and  lambs  were  received  by 
the  defendant,  to  be  sold  on  commission,  and  ^^  that 
the  manner  and  terms  of  sale  by  defendant  and  his 
mode  of  settlement,"  constituted  no  part  of  the  con- 
versation resulting  in  the  agreement  under  which  the 
consignment  was  made  '^that  being  determined  by  a 
usage  or  custom  between  commission  merchants  deal- 
ing in  defendant's  line  of  business  ....  pursuant  to 
which  said  agreement  was  made ;  that  under  and  by 
virtue  of  said  usage  or  custom,  a  commission  mer- 
chant accounted  to  his  consignee  every  Saturday,  giv- 
ing him  his  individual  check  for  the  amount  of  the 
sales,  less  his  commissions,  irrespective  of  his  having 
realized  the  proceeds  of  such  sales,  such  commission 
merchant  dating  such  checks  ahead  for  his  own  accom- 
modation." 

The  motion  to  vacate  the  order  of  arrest  was  made 
on  the  pleadings,  and  on  affidavits  submitted  by  the 
defendant  confirming  the  allegation  of  his  answer,  and 
on  9ounter-affldavit8  on  the  part  of  plaintiff. 

The  motion  was  denied  at  special  term,  and  the 
order  denying  it  affirmed  at  general  term  (see  opinions 
reported  8  N.  T.  CiD.  Pro.  289,  292,  rioie),  but  reveirsed 
by  the  general  term  of  the  New  York  court  of  com- 
mon pleas  (see  report  of  decision,  8  iT.  T.  Civ.  Pro. 
283),  and  remitted  to  the  special  term  of  the  city 
court,  to  be  heard  upon  the  merits.    On  the  second 
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bearing  the  motion  was  again  denied,  at  special  tern 
(per  Hyatt,  J.))  and  its  order  affirmed  by  the  general 
term,  which  filed  the  following  opinion. 

Per  Curiam.— (MoADAJf,  Ch.  J.,  Hall,  J.)— The 
plaintiff  consigned  to  the  defendant  certain  goods  to 
be  sold  on  commission.  The  goods  were  sold,  but  the 
proceeds  of  the  sale,  which  were  receivt^d  by  the 
defendant  in  a  fiduciary  capacity^  have  never  been 
accounted  for.  For  this  failure  to  pay  over  the  de- 
fendant is  liable  to  arrest  (See  cases  collected  in  Moore 
w.  Hillabrand,  Daily  liegisteTy  Dec.  1,  1886).  We 
think  the  motion  was  properly  disposed  of  at  special 
term,  and  that  the  order  appealed  from  mush  be 
affirmed  on  the  merits  with  coats. 

Horace  SecoTy  Jr.  {John  T.  CameUy  attorney),  for 
defendant-appellant. 

Joseph  C.  Wolffs  for  plaintiff-respondent. 

Lakremore,  Ch.  J. — ^When  this  case  was  before 
the  general  term  of  this  court  before,  it  was  held  that 
the  papers  used  on  the  application  for  the  order  of 
arrest  did  not  disclose  a  cause  of  action  for  conver- 
sion. It  was  also  held  that  the  city  court,  at'  special 
and  general  term,  erred  in  deciding  to  allow  a  jury  to 
pass  upon  the  question  whether  a  fiduciary  relation  or 
one  of  mere  debtor  and  creditor  existed  between  the 
parties,  and  such  question  was  remitted  to  the  city 
court,  to  be  decided  by  a  judge  thereof  at  special  term 
(8  N.  Y.  Cin.  Fro.  283).  The  special  term  of  the  city 
court,  after  hearing  the  application  on  the  merits,  has 
again  refused  to  vacate  tlie  order  of  arrest ;  its  ovdear 
was  affirmed  by  the  general  term  of  that  tribunal,  and 
from  such  order  of  affirmance  this  appeal  is  taken. 
The  question,  how  far  we  are  bound  by  the  aUeerations 
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of  the  complaint  as  to  the  theory  of  the  action  having 
been  determined  on  the  former  appeal,  and  it  having 
been  then  decided  that  a  cause  of  action  for  conversion 
is  not  therein  set  forth,  and  that  the  causes  of  arrest,  if 
^ny,  are  extrin^  to  a^d  Hot  identical  with  the  caus(ie 
of  the  action,  it  i^eem^  cHeat  ^at  thhi  order  mast  b^ 
reversed. 

Defendant  alleges  a  general  custom  of  the  trade  of 
which  the  plaintiff  was  aware,  and  in  which  he  had 
acquiesced  in  all  dealings  between  the  parties  for  many 
years.  The  factor  mingled  the  proceeds  of  the  sale, 
whenever  made,  indiscriminately  with  his  own  funds, 
and  paid  by  his  check  on  Saturday  for  all  merchandise 
delivered  during  the  week,  whether  the  same  was  then 
sold  or  unsold.  Plaintiff  does  not  deny  the  existence 
of  the  usage  or  that  his  dealings  were  had  in  accord- 
ance with  it.  Indeed,  he  expressly  admits  some  of  the 
more  important  facts  averred.  The  relation  of  the  par- 
ties was  not,  therefore,  a  fiduciary  one  within  the 
meaning  of  subdivision  3  of  section  660,  Code  of  Civil 
Procedure,  but  an  ordinary  one  of  debtor  and  creditor 
(Wallace  v.  Castle,  14  Hun^  108 ;  Daguid  v.  Edwards, 
60  Barb.  300  ;  Grover  &  Baker  Sewing  M.  Co.  v.  Clin- 
ton, 6  BisseU  [0.  S.  Circ.  Ct.]  324 ;  Alliance  Ins.  Co. 
f?.  Cleveland,  14  Eow.  Pr.  408).  According  to  facts 
alleged  in  defendant's  answer  and  affidavit,  and  which 
are  not  denied,  we  think  the  present  case  comes  within 
the  principal  laid  down  by  the  court  of  appeals  in  Mor- 
ris V.  Talcott  (96  N.  T.  100),*  and  that  the  order 
appealed  from  should  be  reversed,  with  costs. 

Dalt  and  Van  Hobsen,  JJ.,  concurred. 

""  ■  ■ ■" ' I  ■    ■         I.I   I  ■  I    I  ,         I  I     ■    -      I 

*  The  principal  referred  to  is  stated  in  tke  opinion  in  Morris  o« 
Talcott,  as  foUowg  (per  RuasB,  Ch.  J.,  delivering  the  opinion  of  the 
court). 

*'  Upon  an  l^^peal  from  an  order  denying  a  motion  to  yacate  an 
order  of  arrest,  obtained  upon  the  theory  of  a  fraudulent  contraction 
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ROCHESTER,  as  Receiver,  &o.  v.  THE  MAYOR, 
ALDERMEN,  AND  COMMONALTY  OP  THE 

CITY  OP  NEW  YORK,  et  al.  | 

Supreme  Court,   First  Department,   New  York 
County,  Special  Term,  January,  1886. 


968^  969,  1013. 

Equitabie  action^  When  not  referred —  When  ihovld  he  tried  by  court. 

Where,  in  an  action  brought  to  set  aside  certain  releases,  and  the 
satisfaction  of  a  judgment  recovered  in  an  action  alleged  to  have 
been  brought  in  the  name  of  one  B.,  for  the  benefit  of  the  plaintiff, 
the  defendant  moved  for  a  reference  of  the  issues, — Hiddy  that  the 
action  was  an  equitable  one  triable  by  the  court,  that  the  question 
whether  or  not  it  should  be  referred  was  addressed  to  the  discre- 
tion of  the  court  ;  that  if  it  involved  a  difficult  question  of  law  it 
must  be  tried  bj  the  court,  and  if  not,  it  should  be  so  tried  unless 
it  appeared  that  the  court  was  overburdened  with  business  and 
could  not  try  the  case  within  a  reasonable  time  or  without  a  delay, 
which  would  seriously  injure  the  rights  of  the  parties  or  of  one  of 
them. 

It  eeemSy  that  if  a  trial  will  involve  difficult  questions  of  law,  the 
action  should  not  be  referred  even  though  it  requires  the  examina- 
tion of  a  long  account. 

Instance  of  an  action  which  did  not  involve  the  examination  of  a  long 
account. 

(Decided  January  20,  1886.) 


of  debt,  this  court  (i  «.,  the  court  of  appeals)  will  not  review  the 
order  when  the  facts  and  circumstances  proved,  or  the  legitimate  infer- 
ence deducible  from  such  facts,. furnish  some  evidence  tending  to 
establish  the  existence  of  a  frauduUnt  intent  on  part  of  the  defendant 
in  the  creation  of  the  debt  (Wright  «.  Brown,  67  JV.  F.  1).  But  when 
there  is  £o  evidence  legitimately  tending  to  establish  such  a  conclu- 
sion, and  the  natural  inferences  to  be  drawn  from  the  facts  stated  do 
not  necessarily  lead  to  the  presumption  of  a  fraudulent  intent,  a  ques- 
tion of  law  is  presented  which  calls  for  the  judgment  of  thia  court." 
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Motion  by  plaintiff  that  a  referee  be  appointed  to 
try  the  issnes  in  this  action. 

The  facts  are  fully  stated  in  the  opinion, 

Oliver  W.  Westy  for  plaintiff  and  motion. 

ThoTnas  P.  Wickes  {E.  Henry  Ldcomhe^  counsel  to 
the  cori)oration),  for  the  defendants,  Tlie  Mayor,  &c., 
opposed. 

Potter,  J. — This  is  a  motion  upon  the  part  of  the 
plaintiff,  for  the  appointment  of  a  referee  to  try  the 
issues  in  this  action. 

The  effect  of  the  allegations  of  the  complaint,  and 
the  relief  sought,  are  essentially  of  an  equitable  char- 
acter. 

Those  allegations  are  briefly  but  substantially  these : 
that  in  the  year  1805,  under  the  authority  of  the  acts 
of  the  legislature  for  that  purpose,  the  defendant, 
through  certain  of  its  officers,  entered  into  a  contract 
with  John  L.  Brown,  William  H.  Devoe  and  Shepherd 
F.  Knapp,  for  the  cleaning  of  streets  of  said  city,  for 
the  period  of  ten  years ;  that  annually  from  the  time 
of  making  said  contract  the  legislature  appropriated 
sums  of  money  to  pay  for  work  in  cleaning  the  streets 
of  the  city  beyond  what  was  required  under  said  con- 
tract; that  some  time  in  1869  the  said  Brown,  by  assign- 
ment of  the  interest  of  said  Devoe  &  Knapp,  became 
the  sole  contractor  for  cleaning  the  streets  for  said  city, 
and  with  its  assent ;  that  in  the  last  named  year  the 
said  Brown  and  others  formed  an  association  under 
the  laws  of  the  State,  for  the  cleaning  of  streets  of  said 
city,  under  the  name  of  "The  New  York  Street  Clean- 
ing Association,"  and  the  said  Brown  thereupon  trans- 
ferred to  said  association  his  plant  and  property  for 
cleaning  said  streets,  and  thereafter  the  work  of  clean- 


S28  CIVIL    PROCSDURB    REPORTS. 

Rochester  «.  Major,  dpc.  of  K.  T. 

ing  said  streets  was  done  by  said  association,  and  with 
th3  knowledge  and  assent  of  the  said  city  antil  Jane, 
1872,  and  ttiat  daring  the  last  mentioned  period  the 
8|(id  association  did  uil  the  work  of  street  cleaning  for 
said  city,  and  received  payment  Ih^relor  except  the  sam 
of  $86,000,  which  accrued  between  July  1,  1871,  and 
October  2,  1871 ;  that  on  October  23,  1871,  the  bill  for 
said  $86,000  was  andited  and  allowed  by  the  street 
cleaning  commissioners,  and  the  same  agreed  upon,  bat 
the  defendant  omitted  to  pay  the  same  ;  that  in  1878 
the  said  Brown  commenced  an  action  in  his  own  name 
to  recover  said  sum,  and  an  answer  was  put  in  by  the 
defendants  and  theissne  was  referred ;  that  during  the 
pendency  of  the  action  said  Brown  died,  and  his  x>er- 
sonal  representatives  were  substituted,  and  that  upon 
the  revocation  of  their  letters  or  appointments,  Wil- 
liam  A.  Server  was  appointed  special  administrator,  and 
the  action  was  thereupon  continued  in  the  bame  of  the 
special  administrator  ;  that  a  judgment  was  rendered 
in  said  action  for  the  amount  of  said  claim  and  inter- 
est ;  that  the  defendant  appealed  to  the  general  term 
from  said  judgment,  and  pending  the  appeal  from 
said  judgment  the  same  was  settled  and  compromised, 
And  a  satisfaction  thereof  signed  by  said  administra- 
tor, was  entered  of  record,  and  the  defendants  were 
also  released  from  any  claim  by  reason  of  said  judg- 
ment, and  the  matter  therein  contained  by  said 
administrator,  and  by  Hannah  E.  Brown  and  John  L. 
Brown,  Jr.,  individually,  and  as  executors,  and  that 
subsequently  the  said  Hannah  and  John  were  again 
appointed  executors  of  said  Brown,  deceased,  and 
were  again  substituted  as  plaintiffs  in  said  action ;  that 
there  has  been  no  order  discontinuing  said  action; 
that  said  settlement  and  payment  were  fraudulent  and 
void  as  to  the  said  association,  and  that  the  plaintiffs 
ask  as  appropriate  relief  in  this  action  that  said  satis- 
faction-piece and  the  cancellation  and  satisfaction  of 
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said  jadgment  by  the  clerk,  &c.,  bo  set  aside,  and  the 
said  judgment  be  restored  and  declared  in  full  force 
and  validity,  and  that  said  release  be  also  adjudged 
fraudulent  and  void  and  be  set  aside,  and  that  said 
claim  and  the  judgment  thereupon  be  declared  to 
belong  to  said  association,  and  the  said  defendant 
adjudged  and  directed  to  pay  said  judgment  to  the 
plaintiff  as  receiver  o£  said  association. 

It  is  plain  from  this  statement  that  there  is  no  occa- 
sion for  the  examination  of  a  long,  or  of  any  account, 
for  the  claim  has  been  once  voluntarily  liquidated  by 
the  parties  to  the  contract,  and  subsequently  deter- 
mined by  the  judgment ;  and  that  plaintiff  in  this 
action  simply  seeks  to  restore  said  judgment  and  to  be 
authorized  and  permitted  to  enforce  it  for  the  benefit 
of  the  association.  It  is  not  perceived  how  the  exam- 
ination of  a  long  account  can  be  involved  in  the  trial 
of  the  present  action.  The  question  would  seem  to  be 
simply  this,  whether  that  judgment  was  legally  paid 
or  satisfied  by  the  satisfaction-piece  and  releases. 

.  The  'plaintiff  assumes  and  asserts  that  the  action  in 
which  the  judgment  was  rendered  was  brought  in  the 
name  of  Brown,  but  for  the  benefit  of  the  association 
as  the  party  in  interest,  and  claims  to'  be  the  owner  of 
the  judgment,  and  as  such,  the  only  party  who  was 
aiithori2ed  to  receive  payment  of  it  or  to  compromise 
it.  If  the  plaintiff  is  sustained  in  this  respect  the 
judgment  was  not  legally  settled,  and  the  plaintiff  is 
entitled  to  have  the  judgment  restored  subject,  per- 
haps, to  the  right  of  prosecuting  the  appeal  by  the 

If  the  plaintiff  does  not  sustain  his  right  to  the 
judgment,  th^n  the  judgment  was  legally  settled  and 
plaintiff  must  be  bound  by  that  settlement. 

In  either  aspect  the  amount  of  the  claim  (if  it  had 
not  been  agreed  upon  as  alleged  in  the  complaint)  is 
fixed  by  the  judgment,  and  there  cannot  be  any  neces- 
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sity  or  occasion  in  this  action  to  iavestigate  the  items 
of  the  claim. 

If  the  plaintiff,  as  receiver  of  this  association,  had 
brought  this  action  to  recover  the  claim  npon  the  the- 
ory that  the  action  by  Brown  as  an  individual  was  in 
fraud  of  the  rights  of  the  association,  and  was  fraudu- 
lently carried  on  to  judgment,  and  then  fraudulently 
and  collusively  settled  by  the  defendants,  and  IBrown's 
personal  representatives,  then  the  trial  would  or  might 
involve  the  items  of  the  claim.  But  this  action  is  not 
brought  upon  any  such  theory. 

It  is  simply  an  action  in  equity  to  set  aside  the 
unauthorized  satisfaction  and  discharge  of  a  judgment 
which  belonged  to  the  association,  and  not  John  L. 
Brown,  individually.  • 

This  action  is  properly  an  action  triable  by  the 
court  and  not  by  a  jury  as  a  matter  of  right  {iJodt  of 
Civil  Procedure,  §§  968,  969,  1013).  Application  is 
made  by  plaintiff  to  refer  it,  and  the  defendant  resists 
such  application. 

Under  section  1013,  whether  to  refer  or  to  refuse 
the  reference,  is  addressed  to  the  discretion  of  the 
court. 

It  is  obviously  the  purpose  and  theory  of  the  law 
that  equity  actions  are  to  be  tried  by  the  court. 

Even  in  actions  involving  the  examination  of  a  long 
account,  references  are  ordered,  not  as  a  matter  of 
right  or  of  favor  to  the  parties,  but  for  the  convenience 
of  the  court,  and  the  court  cannot,  for  its  own  conve- 
nience in  such  cases,  order  a  reference  where  there  are 
difficult  questions  of  law  involved  (Goodyear «;.  Brooks, 
2  Ahb.  Pr.  N.  S.  296). 

It  is  urged  by  the  defendant  in  opposition  to  the 
application  to  refer  this  action  that  its  trial  will 
involve  the  decision  of  difficult  questions  of  law.  If 
so,  it  should  not  be  referred,  though  its  trial  should 
involve  the  examination  of  a  long  account. 
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Actions  inyolving  difficnlt  qnestioDs  of  law  must  be 
tried  by  the  court.  It  is  true  that  the  plaintiff  urges 
that  the  case  involves  no  difficult  questions  of  law.  If 
he  is  correct  in  this  and  that  all  the  questions  at  law 
are  of  easy  solution,  it  should  nevertheless  be  tried  by 
the  court,  unless  the  courts  are  overburdened  with 
business  and  cannot  try  the  case  within  a  reasonable 
time  or  without  a  delay  which  would  seriously  injure 
the  rights  of  the  parties  or  one  of  them. 

Nothing  of  that  sort  is  shown  by  the  papers  upon 
the  motion,  nor  is  pretended.  Indeed,  I  am  informed 
that  a  reasonable  speedy  trial  of  the  case  may  now  be 
had  at  special  term.  There  is  nothing  shown  upon  this 
motion  to  cause  the  court  to  depart  from  the  theory 
of  the  law  as  provided  in  section  969,  and  the  numer- 
ous cases  holding  that  actions  to  set  aside  fraudulent 
conveyances,  transfers,  releases  and  settlements  should 
be  tried  by  the  court  (Draper  v.  Day,  11  How.  Pr.  439  ; 
Bushnell  v.  Eastman,  2  Abb.  Pr.  J}f.  3.  411). 

The  motion  must  be  denied. 


Estate  op  PHILIP  ARBOGAST,  Deceased. 

Subbooatb's  Coubt,  New   Tobk  County,  Apbil, 

1886. 

§2716. 

•  « 

Appraisal. — When  exectttar  cannot  le  required  to  amend  or  flle  further 
inventory. —  When  correctness  of  cannot  he  tried. 

tTbere  an  order  was  made  upon  the  application  of  the  administrators 
of  a  decedent's  estate,  directing  an  appraisal  of  such  assets  left  by 
the  decedent  as  had  come  to  their  knowledge,  and  certain  of  the 
next  of  kin  moved  that  the  administrators  be  required  to  produce 
•a  appraisal  of  all  the  papers  of  said  deceased,  of  any  nature  what- 
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•Ter,  and  especially  any  list  of  personal  estate  which  the  decedent 
may  bave  left  in  his  safe,  and  any  paid  up  checks  returned  to 
deceased  by  his  bank  of  deposit  or  any  check  book,  in  order  that 
the  appraisers  may,  by  examining  the  same,  determine  the  amount 
of  the  assets  of  the  estate  and  the  amount  of  advancement  made  by 
the  deceased  and  to  his  children  and  children-in-law;  and  the 
administrators  citpreesly  decide  that  they  have  already  submitted 
to  the  appraisers  a  true  and  full  inventory  and  statement  of  all 
assets,  money,  mortgages^  stocks,  bonds,  claims  and  demands 
belonging  to  the  estate, — Held^  that  the  motion  should  be  denied ;['] 
that  the  correctness  of  the  inventory  .could  not  be  tried  or  falsified 
in  a  proceeding  for  that  purpose  ;[',*]  bi^t  all  disputed  questions 
respecting  the  existence  of  assets  or  their  valuation  should  be  post- 
poned uniil  the  period  of  accounting,  when  it  would  be  competent 
for  the  parties  in  interest  to  prove  ihat  he  had  not  charged  himself 
with  all  the  property  that  had  reached  bis  hands  or  should  have 
reached  his  hands,  or  with  the  true  value  thereof. [',*] 

It  aeemSy  that  it  is  only  where  the  allegations  of  an  applicant  for  a  new 
or  amended  inventory  of  the  estate  of  a  decedent  are  admitted  or 
not  denied  by  the  administrator  that  the  surrogate  will  order  the 
filing  of  another  or  amended  inventory. [^] 

Section  2715  of  the  Code  of  Civil  Procedure,  so  far  as  it  concerns  the 
ordering  of  a  further  inventory  of  a  decedent^s  estate,  where  one 
has  already  been  made  by  the  executor  or  administrator,  is  a  mere 
consolidation  of  certain  repealed  provisions  of  title  3,  chapter  VL, 
part  2  of  the  Revised  Statutes,  and  has  not  in  any  manner  enlarged 
the  responsibilities  of  executors  and  administrators,  or  the  rights 
and  privileges  of  creditors,  legatees  or  next  of  kin,  as  regards  the 
making  of  inventories.  [*] 

Thomson  e.  Thomson  (1  Brad/.  24),  followed.  [*] 

iD^eided  ApriL  28,  188C.) 

Motion  by  legatees  that  the  administrators  be  re- 
(quired  to  produce  on  Htk^  fi||^pi:aisal  0f  their  decedent' » 
estate  certain  pa^pev^ 

The  opinion  states  the  facts. 

Rollins,  S. — Upon  the  application  of  the  adminis- 
trators of  this  estate  the  surrogate  lately  made  an 
order  directing  an  appraisal  of  such  assets  left  by  the 
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decedent  as  had  come  to  the  knowledge  of  the  appli- 
cants. A  motion  is  now  mad^  oh  behalf  of  certain  of 
the  next  of  kin  for  an  order  directing  the  administra- 
tors ^^  to  produce  on  the  appraisal  all  the  papers  of  said 
deceased  of  any  nature  whatever,  and  especially  any 
list  of  personal  estate  which  the  decedent  may  have 
left  in  his  safe,  and  any  paid  tip  checks  retnrned  to 
deceased  by  his  bank  of  deposit,  or  any  check  books, 
in  order  that  the  appraisers  may,  by  examining  the 
same,  determine  the  amount  of  the  assets  of  the  estate 
and  the  amonnt  of  advancements  made  by  the  deceased 
to  his  children  and  children-in-law."  The  various  alle- 
gations  contained  in  the  papers  presented  by  the  mov- 
ing parties  in  support  of  their  application  are  denied 
in  the  answering  affidavits  submitted  by  the  respond- 
ents.  The  administrators  expressly  declare  that  they 
have  already  submitted  to  the  appraisers  a  true  and 
full  inventory  and  statement,  of  all  assets,  money, 
mortgages,  stocks,  bonds,  claims  and  demands  belong- 
ing to  the  estate. 

Under  these  circumstances  I  must  decline  to 
[']  grant  the  order  prayed  for.  It  is  not  contended 
by  the  applicants  for  that  order  that  there  is  any 
express  provision  of  statute  which  requires  or  author- 
izes the  surrogate  to  make  it.  The  written  laws  which 
regulate  the  proceedings  for  the  preparation  and 
return  of  inventories  do  not  seem  to  contemplate  any 
interfei^nce  by  legatees  or  next  of  kin  with  the  action 
which  executors  and  administrators,  aided  by  apprais- 
^Bf  ve  required  to  take. 

J'be  representative  of  ihe  estate  must  act  upon  bis 
own  responsibility  and  under  the  sanction,  not  only  of 
his  official  oath,  but  of  a  special  oath  which  he  is 
required  by  law  to  take  in  verification  of  the  accuracy 
of  his  inventory.  It  is  manifest  that  the  granting  of  ' 
this  motion  would  be  of  no  legitimate  practical  advan- 
tage to  the  applicants  unless  it  would  enable  them  to 
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try  issues  with  the  respondents  respecting  the  correot- 
ness  of  such  inventory  as  may  hereafter  be  filecL  Can 
snch  issnes  be  brought  to  trial ) 

The  statutory  provisions  pertinent  to  this  subject 
may  be  fonnd  in  title  8,  chapter  YL,  jyart  2  of  the 
Revised  Statutes  (8  Banks,  7th  ed.  2398),*  and  in  sec- 
tion 2716  of  the  Code  of  Civil  Procedure.  By  section 
3  of  the  title  above  named,  every  executor  or  adminis- 
trator is  enjoined,  within  a  reasonable  time  after  qual- 
ifying, to  make — with  the  aid  of  appraisers  appointed 
by  the  surrogate — ^a  true  and  perfect  inventory  of  all 
the  goods,  chattels  and  credits  of  his  decedent. 

Section  4  provides  that  the  appraisers  shall  take 
and  subscribe  an  oath  that  they  will  truly  and  impar- 
tially appraise  the  personal  property  which  shall  be 
exhibited  to  them. 

Section  6  directs  that  the  appraisers  shall,  at  a  time 
and  place  previously  fi^ed  upon  and  proclaimed,  pro- 
ceed to  estimate  such  property  and  to  set  down  each 
article  thereof  in  the  inventory  with  a  statement  of  its 
value. 

Section  16  requires  that  the  inventory  returned  by 
the  executor  or  administrator  shall  be  verified  by  the 
oath  of  its  maker  that  it  is  '^  in  all  respects  just  and 
true,"  and  ^'contains  a  true  statement  of  all  the  per- 
sonal property  of  the  deceased  which  has  come  to  the 
knowledge  of  such  executor  or  administrator." 

By  section  2716  of  the  Code,  a  creditor  or  person 
interested  in  a  decedent's  estate  may  present  to  the 
surrogate's  court  proof  of  affidavit  that  its  executor  or 
administrator  has  failed  to  return  an  inventory  or  a 
sufficient  inventory,  and,  if  the  surrogate  is  satisfied 
that  such  executor  or  administrator  is  in  default,  he 
must  make  an  order  requiring  the  delinquent  to  return 
*  such  inventory,  or  such  further  inventory,  as  the  case 
may  be. 

*  2R  8.  82,  {  1,  et  9eq. 
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The  section  of  the  Code  above  cited  is,  so  far  as 
concerns  the  matter  now  nnder  discussion,  a  mere  con- 
solidation of  certain  repealed  provisions  of  title  3, 
n    supraj  and  has  not  in  any  manner  enlarged  the 
responsibilities  of  executors  and  administrators, 
or  the  rights  and  privileges  of  creditors,  legatees  or 
next  of  kin,  as  regards  the  making  and  filing  of  inven- 
tories {Throop^s  CodCy  §  2716,  n.;  Matter  of  Mclntyre, 
4  Red.  489  ;  Greenhongh  v.  Greenhongh,  6  Id.  191). 
Now,  before  the  enactment  of  the  Code,  it  was  set- 
tled by  numerous  decisions  that  a  sworn  inventory 
[*]    could  not,  in  a  proceeding  for  that  purpose,  be 
falsified ;  that  when  its  maker  came  to  his  account- 
ing, it  was  competent  for  the  parties  in  interest  to 
prove  that  he  had  not  charged  himself  with  all  the 
property  that  had  reached  or  should  have  reached  his 
hands,  or  with  the  true  value  thereof ;  but  that  the 
surrogate    was  not  authorized    to  receive  evidence 
impeaching  an  inventory,  which,  in  the  face  of  alle- 
gations tending  to  dispute  its  correctness,  the  executor 
or  administrator  had  under  oath  pronounced  to  be  just 
and  true  (Thomson  v.  Thomson,  1  Brad.  24i ;  Montgom- 
ery V.  Dunning,  2  Id.  220  ;  Waring  v.  Waring,  1  JRed. 
205  ;  Sheering  v.  Public  Adm.,2  id.  421). 

In  Thomson  v.  Thomson  {supra\  Surrogate 
[*]  Bradford,  after  a  careful  review  of  the  procedure 
of  the  English  Ecclesiastical  Courts,  declared  the 
rule  to  be  well  established,  that  those  courts,  while 
they  would  entertain  an'  application  for  a  corrected  or 
additional  inventory,  would  not,  in  case  the  accuracy 
of  the  inventory  already  filed  was  reasserted  on  oath 
by  the  executor  or  administrator,  receive  evidence 
tending  to  falsify  it.  It  was  only  in  case  the  allega- 
tions of  the  applicant  for  a  new  or  amended  inventory 
were  admitted  or  were  not  disputed  that  the  courts 
would  order  the  filing  of  another.  By  the  English 
practice  an  inventory  was  required,   as  it   is   here 


236  aVIL    PROCEDURE    REPORTS. 

FergiBon  «.  Wooley. 

reqnired  by  statute,  to  be  verified  by  the  oath  of  the 
executor  or  administrator.  It  could  nott  therefore,  be 
received  without  such  verification,  and  manifestly,  its 
maker  could  not  be  compelled  to  swear  to  the  truth  of 
an  amendment  or  addition  which  he  bad,  in  substance, 
twice  denied  under  oath.  The  only  course,  therefore, 
was  to  postpone,  until  the  period  of  accounting, 
[*]  all  disputed  questions  respecting  the  existence  of 
assets  or  their  valuation.  It  might  then  be  shown 
that  property  had  been  omitted  from  the  inventory 
which  ought  to  have  been  included  therein,  and  that 
assets  had  yielded  or  should  have  yielded  a  larger  sum 
than  the  value  at  which  they  had  been  appraised. 

This  I  hold  to  be  the  proper  practice  under  the 
Code. 

Motion  denied. 


FERGUSON,    Mortgagee,    t>.    WOOLEY,  et   al., 

mortgagoks,  &g. 

Supreme    Court,    Fourth    Department,    Oneida 
County,  Special  Term,  March  &  Aprii^  1888. 

§§  2888,  2391,  2397,  2401,  3266. 

■ 

Taxation  of  coats. — Papers  required  to  he  served  and  furnished  wurt  on 
motion  for  neio» — Foreclosure  by  advertisement, — Items  of  cost  taxable, 

life  k  not  ncec98nry  tq  sertc^  copies  of  the  pa  pen  used  before  the  clerU 
OD  a  taxation  of  costs,  with  tho  notice  of  a  motion  for  a  new  taxa- 
tion thereof,  bnt  where  there  is  a  dispute  as  to  what  papers  were 
so  used,  the  moviug  party  should  obtain  and  present  a  certificate 
of  the  clerk  showing  fully  what  papers  or  records  were  used,  and 
should  also  produce  to  the  court  the  original  papers  or  certified 
copies  thereof.  ['] 

In  a  proceeding  for  the  foreclosure  of  a  mortgage  on  real  property  by 
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•dTordfiement,  costs  cannot  bs  taxed  for  matter  contained  in  the 
notice  of  sale  not  required  to  be  inserted  therein  by  section  2391  of 
the  Code  of  Civil  Procedure,  nor  for  serving  persons  not  required 
by  the  Code  to  be  served  aUbough  it  may  have  been  a  prudeitt 
measure  to  sdrve  tbem^P] 

IVi-such  a  proceeding,  the  mortgagor  rs  entitled  to  tax  costs  for  aOD|jy 
of  tbe  notice  of  sale  to  keep,  and  a  copy  for  the  printer  ;[*]  and  for 
copies  for  those  required  or  expressly  permitted  by  the  Code  of 
Civil  Procedure  (§  2388)  to  be  served  ;[*]  devisees  upder  the  recorded 
will  of  a  deceased  mortgagor, and  a  lessee  under  a  recorded  lease  may 
be  served  as  subsequent  grantees, [*]  and  where  minors  under  14  years 
of  age  are  devisees  of  a  mortgagor,  a  notice  is  properly  served  on 
their  guardian,  and  may  be  charged  for;['']  where  there  was  no 
reason  why  one  notice  was  not  all  that  was  required  to  be  annexed 
to. four  affidavits  of  service,  the  charge  for  one  only  should  be 
allowed,  although  four  were  actually  used,  [']  and  a  charge  cannot 
be  made  for  a  copy  served  on  the  auctioneer  when  he  was  also  the 
mortgagor's  counsel.  [^J 

Collins  «.  SUndish  (G  Em,  Pr.  493),  followed. [*] 

{Decided  March  20  and  April  16,  1886.) 

Motion  by  mortgagors  for  a  new  taxation  of  the 
costs  of  a  foreclosure  of  a  mortgage  of  real  property 
by  advertisement. 

Sufficient  facts  are  stated  in  the  opinion. 

T.  L.  Cross^  for  mortgagors  and  motion. 

A.  JV.  SAeldorij  for  mortgagee,  opposed. 

Mebwxn,  J.-^A  preliminary  objection  is  taken  that 
copies  of  the  papers  used  before  the  clerk  were  not 
served  with  the  notice  of  this  motion.  Such  service 
was  not  necessary  (Webb  v.  Crosby,  11  Paige^  193). 
Therid  seems,  however,  to  be  some  question  as  to  what 
papers  were,  in  fact,  used.  The  attorney  for  the 
mortgagee  claims  that  papers  and  records  were  used 
before  the  clerk  that  are  not  named  in  the  affidavit  of 
the  moving  party.    This  matter  should,  I  think,  be 
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settled  by  the  certificate  of  the  clerk.  The  moving 
party  shonld  obtain  and  present  a  certificate  of  the 
clerk  showing  fully  what  papers  or  records  were  used, 
and  then  shonld  produce  to  the  court  the  original 
papers  or  certified  copies.  In  other  words,  the  matter 
shonld  be  before  the  court  as  it  would  be  if  a  formal 
return  was  made  by  the  clerk.  The  particular  ques- 
tion in  this  case  seems  to  be  whether  any  other  records 
were  considered  by  the  clerk  except  those  set  out  in  a 
search  that  seems  to  have  been  produced  by  the  mort- 
gagors. 

Unless  the  counsel  can  otherwise  agree,  this  motion 
will  have  to  be  sent  over  to  the  next  term  to  enable 
the  moving  party  to  obtain  the  necessary  certificate 

and  present  the  proper  papers. 

• 

The  argument  of  the  motion  was  suspended  as 
directed  in  the  foregoing  opinion,  and  continued  dur- 
ing the  following  term. 

Merwin,  J. — The  moving  party  now  presents  a  cer- 
tificate of  the  clerk,  showing  what  papers  were  before 
him  on  the  taxation,  and  the  same  papers  are  now 
produced  on  this  motion.  That  is,  I  think,  suflicient, 
and  I  now  proceed  to  the  consideration  of  the  contro- 
verted items  of  costs. 

The  case  of  Collins  v.  Standish  (6  Bow.  Pr.  493X 
[*]  has  long  been  followed  on  the  subject  of  statute- 
foreclosure  costs.  So  far  as  the  questions  there 
decided  are  applicable  to  this  case,  I  think  that  at 
special  term  it  ought  to  be  followed. 

It  was  there  held  that  matter  inserted  in  the 
[•]  notice,  which  was  not  required  to  be  inserted  by 
section  4  of  the  act  (2  H.  S.  [6th  ed.]  848),  which 
corresponds  to  section  2391  of  the  Code  of  Civil  Pro- 
cedure, should  not  be  considered  in  determining  the 
number  of  folios  to  be  allowed  in  making  up  costs. 
It  was  also  held  that  a  charge  could  not  be  made  for 
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serving  notices  on  persons  not  required  by  the  aot  to 
be  served,  although  it  may  have  been  a  prudent  meas- 
ure to  serve  them. 

In  the  present  case  the  length  of  the  notice  is 
objected  to.  It  is  charged  at  twenty-three  folios. 
I  fix  it  at  twenty-one.  A  charge  is  made  for  draw- 
ing notice  and  for  a  copy  to  keep  and  a  copy  for 
printer.  The  two  copies  are  objected  to  but  are 
p]  allowable  within  the  Collins  case  above  referred 
to,  although  there  is  some  ground  for  saying 
that  they  are  somewhat  fictitious.  It  is  also  objected 
that  printed  copies  cannot  be  charged  for.  The  stat- 
ute does  not  make  this  distinction. 

Charge  is  made  for  thirty-four  copies  to  serve,  and 
this  is  objected  to  as  largely  in  excess  of  what  is 
[•]  proper.  By  section  2401,  the  charge  is  limited  to 
'*  those  required  or  expressly  permitted  to  be 
served  by  this  title.''  Under  section  2388,  subdivision 
4,  the  notice  must  be  served  on  the  mortgagor,  or  if 
dead,  then  upon  his  executor  or  administrator,  and  it 
may  be  served  upon  a  subsequent  gmntee  or  mort- 
gagee whose  conveyance  was  recorded  at  the  time  of 
the  first  publication  of  the  notice  of  sale,  also  upon 
the  wife  or  widow  of  such  mortgagor  or  grantee,  or 
upon  any  person,  then  having  a  lien  on  the  property, 
subsequent  to  the  mortgage,  by  virtue  of  judgment 
or  decree.  This  indicates  the  notices  required  or 
expressly  permitted.  It  is  conceded  by  the  moving 
party  that  Irene  M.  Wooley  and  Dewitt  C.  Wooley,  as 
mortgagors,  John  Carey,  subsequent  mortgagee, 
Thomas  McCurran  and  U.  C.  &  B.  R.  R.  Co.,  subse- 
quent grantees,  were  properly  served.  The  two  dev- 
isees under  the  recorded  will  of  the  deceased  mort- 
[•]  gagor,  Maria  N.  Wooley,  were,  I  think,  properly 
served  as  subsequent  grantees,  and  the  D.  &  E. 
Canal  Co.,  under  its  recorded  lease  from  the  U.  C.  & 
B.  R.  R.  Co.,  should  also  be  deemed  a  grantee.    This 
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makes  eight  in  nnmber.  Among  the  others  served,  a 
number  are  said  to  be  the  heirs  of  Andrew  Glen.  But 
he  apparently  never  had  any  interest  in  the  propertjf. 
His  four  acres  were  not  covered  by  any  of  the  morW 
gages.  Nor  did  the  mortgage  to  Charles  W.  Kimbks 
of  date  December  11,  1865,  cover  any  of  the  property.\ 
The  nine  acre  piece  was  excepted.  Divers  persons  are 
served  as  heirs  of  Barney  McCnrran.  Assuming  the 
identity  of  the  heirs  is  apparent,  that  class  of  persons 
is  not  within  the  category  of  the  statute.  The  law 
does  not  require  or  expressly  permit  such  service.  The 
rule  in  the  Collin's  case  applies.  The  interest  of 
Alvina  Moffit  was  not  covered  by  the  mortgages,  and 
on  that  ground  her  heir  Mary  Kimball  had  no  interest 

in  the  foreclosure, 
f]         It  looks  to  me  that  the  eight  above  named  are 

the  only  ones  for  serving  on  whom  a  charge  can 
be  made.  The  devisees  above  referred  to  of  Maria  N. 
Wooley,  are  minors  under  fourteen,  and  as  part  of  the 
service  on  them  a  notice  had  to  be  delivered  to  their 
general  guardian  Dewitt  C  Wooley.  It  was  proper, 
therefore,  to  charge  for  an  additional  copy  of  notice. 
The  affidavits  required  to  be  made,  and  filed  and 
recorded  by  sections  3397  and  2898  are  eight  in  number, 
and  are  annexed  to  each  other  and  filed  and  recorded 
together,  on  March  12,  1886.  Seven  printed  notices 
are  attached,  one  to  each  of  seven  of  the  affidavits. 
The  query  is  whether  all  of  these  printed  notices  were 
necessary.  Section  2397  as  amended  in  1882,  provides 
that  *'one  copy  of  the  notice  suffices  for  two  or  more 
affidavits,  where  they  all  refer  to  it  and  are  annexed 
to  each  other,  and  filed  and  recorded  together."  Pour 
of  the  affidavits  to  which  notices  are  attached  are 
made  by  the  mortgagee  or  his  counsel,  three  of  them 

being  upon  the  day  of  sale  and  one  by  the  coun- 
[^    sel  afterwards.      There    is  no    reason  apparent 

why  one  notice  was  not  all  that  was  necessary  for 
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these  four  affidavits.    The  other  three  shoald  be  dis- 
allowed as  unnecessary. 
[*]  A  charge  is  made  for  copy,   notice  of  sale, 

served  on  auctioneer.  This  was  not  necessary. 
The  auctioneer  was  the  counsel  for  the  mortgagee,  and 
the  draft,  notice  and  copy,  to  keep,  previously  allowed, 
should  suffice  for  the  purposes  of  the  sale. 

It  was  proper,  I  think,  to  charge  for  thirteen  weeks 
publication.  The  foregoing  suggestion  covers  the  main 
points.  I  indicate  upon  the  bill  the  specific  amounts 
I  allow  making  a  total  of  1246.63  instead  of  $387.74,  as 
taxed.  An  order  in  proper  form  may  be  submitted. 
No  costs  on  this  motion. 


CAflILL  V.  CAHILL. 


City.  Coubt  of  New  York,  Spkoial  Term,  May, 

1886. 

§  66. 

Attomeff^M  lien.'^When  attaehet  in  action /or  asaauUand  battery, — 
When  i/D%U  not  prevent  diseontintMnce  of  action. 

An  action  for  personal  injuries  is  not  assignable,  and  a  lien  cannot 
attach  to  it  until  it  has  been  established  by  verdict,  when  it  becomes 
for  the  first  time  certain  and  vested. 

An  attorney's  lien  for  costs  does  not  attach  to  a  cause  of  action  for 
assault  and  battery  so  as  to  prevent  a  discontinuance  of  the  action 
without  costs  where  the  plaintiff  has  forgiven  the  defendant,  and 
the  parties  want  the  further  prosecution  of  the  action  stopped. 
Section  66  of  the  Code  of  Civil  Procedure,  providing  for  attorney'i 
liens,  does  not  contemplate  such  a  case. 

{Decided  May  IS,  16S6.) 

Application  by  plaintiff  for  leave  to  disoontinne 
action. 

Vol,  IX.— 16 


242  CIVIL    PKOCEDURifi    REPORTS. 


CBbill  V.  Gabill. 


The  facts  sufiiciently  apt>ear  in  the  opinion. 

Samttel  H.  RanddUy  plaintiff's  attorney. 
T.  H.  Hurley y  defendant's  attorney. 

MoAdam,  Ch.  J. — The  action  is  for  personal  inju- 
ries, to  wit,  assault  and  battery,  and  has  been  called 
for  trial ;  the  parties  are  relatives,  and  the  plaintiff 
states  in  open  coart  that  she  has  *' forgiven  her  tres- 
passers," has  renewed  her  friendship  and  wants  the 
farther  prosecution  of  the  nction  stopped.  The 
plaintiff's  attorney  insists  that  the  old  fend  be 
reopened  and  the  fight  go  on  to  the  '  ^  I,  that  he  may 
get  his  taxable  costs  in  case  a  reoove.  y  is  Imd.  Sec- 
tion 66  of  the  Code  does  not  contemplate  such  a  case. 
The  cause  of  action  is  purely  personal,  not  assignable 
(71  N.  Y.  443),*  and  a  lien  can  hardly  attach  to  it  until 
it  has  been  established  by  verdict,  when  it  becomes  for 
the  first  time  certain  and  vested.  Tbe  parties  to  u 
mere  personal  controversy  should  be  allowed  to  settle 
their  differences  even  without  the  concurrence  of  their 
attorneys  (Ward  v.  Orton,  12  Abb.  N.  8.  444). 

The  language  of  the  Holy  writ  *^  Blessed  are  the 
peace-makers,"  &o,,  accords  with  the  maxim,  ^"^  Inter ^ 
est  republicaeut  sit  finis  litium^^^  and  every  principle 
of  law  order  and  (tropriety  agree  that  the  peace  of  the 
family  now  prevailing  should  not  be  broken  up  by  the 
dark  visage  of  intestine  war,  waged  not  for  principle, 
but  '*  for  costs." 

The  plaintiff  will,  therefore,  be  allowed  to  discon- 
tinue the  action  without  costs,  the  defendant  consent- 
ing thereto,  and  the  i)arties  may  depart  in  peace.  The 
attorney  who  is  a  mere  agenc  or  employe  cannot 
stand  in  his  employer's  way,  nor  be  allowed  to  oppose 
her  interests  and  defy  her  directions  in  a  matter 
purely  personal  to  herself. 

*-  Couglilin  «.  N.  T.  C.  &  H.  R.  R.  R.  Co. 
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ESTATE  OP  ABRAHAM  CORN,  Deceased. 

SuBBOGATEs'  CouBT,   Nbw  Yobk  County,   Apbh^ 

1886. 

§§  2685,  2832. 

ZeUen  of  admin%$tration, — Power  of  surrogate  to  revoio^^^iohsn  surroffOtB 
fnay  revoke  letters  appointing  guardian  of  on  infanVe  e$tate» 

The  rarrogate^s  authority  to  revoke  letters  of  administration  is  soldij 
derived  from  section  2685  of  the  Code  of  Civil  Procedure. [*] 

To  authorize  a  surrogate  to  revoko  letters  of  administration  on  tbi 
ground  that  they  were  *'  obtained  by  a  false  suggestion  of  a  materiil 
fact,'*  it  must  appear  that  a  false  suggestion  of  a  fact  material  te 
the  proceeding,  for  the  appointment  of  an  administrator^  was  made 
to  the  tribunal  by  which  the  lettlrs  were  granted.  [*,*] 

The  fact  that  a  widow  petitioned  for  the  appointment  of  her  fathev- 
in-law  as  joint  administrator  with  her,  of  her  deceased  husband^i 
estate,  upon  the  father-in-law's  false  statement  that  *^ under  the 
law  it  was  necessary"  that  two  administrators  should  be  appointed, 
will  not  authorize  the  revocation  by  the  surrogate  of  letter  grantei 
on  and  in  accordance  with  such  petition.  [>J 

The  surrogate  cannot  revoke  letters  of  guardianship  of  an  infant's 
estate,  even  though  such  revocation  would  seem  to  be  for  the  beet 
interests  of  the  infant,  unless  facts  are  established  which  constitute 
a  sufficient  ground  for  revocation  within  one  or  more  of  the  five 
subdivisions  of  section  2882  of  the  Code  of  Civil  Procedure. [^J 

Ledwith  v.  U.  S.  Trust  Co.  (3  I)em.  439),  followed.[*] 

Where  the  mother  of  minor  children,  whose  father  was  dead,  move^l 
that  letters  of  guardianship  of  their  person  and  estate  granted  t* 
her  deceased  husband's  father  upon  her  petition  be  revoked,  anA 
averred  that  she  signed  the  petition  upon  the  false  statement  ci 
such  guardian  that  it  was  necessary  that  the  children  have  two 
guardians,  and  supposing  that  letters  of  guardianship  would  also 
be  granted  to  her — Sdd^  that  the  surrogate  had  not  power  on  these 
facts  to  revoke  the  letters  appointing  the  guardian  of  the  infant's 
estate, [*J  or  to  direct  that  the  mother  be  associated  with  him  ia 
such  guardianship,  [']  but  that,  if  the  relation  between  hyn  and  tfao 
mother  were  to  be  inharmonious,  the  infants'  welfare  would  ho 
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promoted  by  substituting  lier  for  liim,  and  a  decree  might  be 
entered  rcmoTlDg  him  from  office  as  guardian  of  the  infants'  pei> 
sons,  unless  he  resigned  ihe  guaidiaushlp  and  consented  to  th* 
granting  of  new  letters  to  himself  and  the  petitioner.  [*] 
{I^ecid4d  AprU  18,  1886.) 

Petition  by  Annie  Corn  for  the  revocation  of  letters 
of  administration  granted  to  her  and  one  Samael 
Corn,  on  her  deceased  husband's  estate;  also  for  the 
revocation  of  letters  of  guardianship  of  the  person  and 
estate  of  her  two  minor  children,  granted  to  said 
Samuel  Com,  on  her  petition. 

The  opinion  states  the  facts. 

Cardozo  <6  Newcomh^  for  petitioner  and  motion. 

Townsend^  Dyett  &  Binstein^  for  administrator, 
etc.,  opposed. 

BoLLiNs,    S. — ^This  decedent  died  in  November, 

1885,  leaving  his  widow,  Annie  Corn,  and  his  infant 
child,  Percival  Com,  him  surviving.    On  January  6, 

1886,  letters  of  administration  w^re  granted  upon  the 
widow's  petition,  to  herself  and  to  Samuel  Corn,  the 
father  of  the  decedent.  On  the  same  day  also  in 
accordance  with  Mrs.  Corn's  petition,  Samuel  Corn 
was  granted  letters  of  guardianship  of  the  person  and 
estate  of  her  infant  son.  She  now  asks  the  surrogate 
to  revoke  those  letters  of  guardianship  and  to  revoke 
also  the  letters  of  administration  so  far  as  they  confer 
any  authority  upon  this  respondent. 

Mrs.  Corn  alleged  in  her  petition  that  on  or 
about  January  3,  1886,  the  respondent  advised  her 
that  under  the  law  it  was  necessary  that  two  adminis* 
trators  should  be  appointed  for  taking  charge  of  her. 
knsban^'B  estate,  and  two  guardians  for  protecting  the 
fti  teres ts  of   her  child.      She   alleges    further   that 
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Ihe  respondent  told  her  that  he  had  made  arrange- 
ments for  the  appointment  of  himself  and  her  as  joint 
administrators  and  guardian^ ;  that  accordingly^  at 
resi:)ondent's  request,  she  went  to  the  office  of  his 
counsel,  Mr.  Dyett,  and  subsequently  to  the  surro- 
gate's office,  and  signed  certain  papers  which  she  sup- 
posed to  relate  to  the  appointment  of  respondeat  and 
herself  as  such  guardians  and  administrators. 

It  appears  by  her  petition  that  on  January  6,  1888, 
Mrs.  Com  entered  into  a  certain  written  agreement 
with  the  respondent  under  a  misapprehension,  as  she 
claims,  respecting  its  true  nature  and  effect.  A  copy 
of  that  agreement  is  annexed  to  the  petition.  It  sub- 
stantially provides  that  administrator  Com  shall  have 
the  sole  care  and  custody  of  all  the  property  of  the 
estate  until  the  distribution  thereof,  according  to  law, 
and  recites  that  such  authority  had  been  yielded  to 
him  by  the  petitioner  because  of  his  furnishing  the 
sureties  upon  the  administration  bond,  petitioner  her- 
self having  been  unable  to  procure  the  requisite  secur- 
ity for  her  own  appointment  as  sole  administratrix. 
The  petitioner  insists  that  these  recitals  are  false  ;  that 
she  was  not  informed  before  signing  the  agreement, 
and  when  she  executed  it  did  not,  in  fact,  understand 
that  she  was  virtually  surrendering  to  the  respondent 
the  exclusive  possession  and  control  of  the  property  of 
the  estate. 

The  opposing  affidavits  of  the  respondent  allege 
that  the  agreement  in  question  was  drawn  in  duplicate 
after  consultation  between  himself  and  the  petitioner, 
and  that  the  latter  read  it  before  execution  ;  and  that 
at  Mr.  Dyett's  request  she  also  read  the  petition  for 
the  appointment  of  herself  and  the  respondent  a^ 
administrators,  and  that  she  took  the  same  course  in 
xespect  to  the  petition  for  appointment  of  the  respond- 
ent as  guardian  ol  her  son.    Mr.  Corn  denies  that  ha 
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ever  said  to  the  petitioner  that  two  guardians  or  two 
administrators  were  required  bj  law. 

It  appears  from  the  affidavit  of  Mr.  Dyett  that  he 
{prepared  for  ezecntion  the  agreement  and  the  two 
petitions  ;  that  he  was  present  when  Mrs.  Corn  signed 
the  three  papers ;  that  he  explained  to  her  their  con- 
lents  and  handed  them  to  her  for  examination  ;  that 
she  apparently  read  them  through  and  afterward 
Mgned  them  without  any  protest  and  without  sugges- 
lion  that  she  did  not  thoroughly  understand  what  she 
was  doing. 

The  surrogate's  authority  to  revoke  letters  of 
P]  administration  is  solely  derived  from  section  3685 
of  the  Code  of  Civil  Procedure  (C  Brien  v.  Nenbert, 
S  Dem.  166).  It  cannot  be  claimed  that  the  allegations 
of  the  petition  in  the  case  at  bar  would  justify  revoca- 
tion under  any  of  the  subdivisions  of  that  section 
except  subdivision  4.  Now,  can  I  find  upon  the 
proof  before  me  that  the  letters  here  in  question 
*^  obtained  by  a  false  suggestion  of  a  material  fact "  t 
This  expression  first  came  upon  the  statute  books  at 
the  adoption  of  the  Code.  The  law  previously  in  force 
applicable  to  this  subject  (chap.  460,  §  34,  Laws  of 
1837,  3  H.  8.  [Banks'  6th  ed.]  164),  provided  that  let- 
ters of  administration  might  be  revoked  whenever  it 
•hould  appear  to  the  surrogate  that  they  had  been 
issued  ^'on  or  by  reason  of  false  representation  made 
by  the  person  to  whom  the  same  were  granted.''  For 
that  provision  the  one  here  invoked  was  substituted  to 
cover  such  cases  as  were  referred  to  by  the  supreme 
court  in  Proctor  v.  Wanmaker,  1  Barb.  Ch.  302 ;  see 
fTiroop's  Code,  note  to  §2685). 

In  Proctor  v.  Wanmaker,  it  was  held  that  independ- 
ently of  the  statute  of  1837,  the  surrogate  had  power 
to  revoke  letters  of  administration  where  there  had 
been  a  false  suggestion  of  a  material  fact  or  a  lack  of 
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notice  to  the  parties  rightfully  entitled  to  adrainistm- 
tion.    The  cases  cited  by  the  supreme  court  in  support 

of  that  proposition  were  all  cases  in  which  let- 
[•}    ters  had  been  revoked  upon  a  discovery  of  false 

representations  made  to  the  tribunal  by  which 
snch  letters  had  been  granted,  or  that  from  such  trib- 
unal the  lack  of  proper  notice  had  been  concealed. 
See  Oornish  v.  Gornish,  1  Lee*s  JSho.  14 ;  Bnrgis  v. 
Burgis,  Id.  121 ;  Drnmmond  v.  Hamilton,  Id.  857 ; 
Smith  V.  Corry,  Jd.  418 ;  Lord  Trimlestown  v.  Lady 

Triralestown,  3  Hagg.  Ecc.  243. 
n         Now,  even  upon  the  petitioner's  own  showing, 

I  cannot  find  that  the  respondent  obtained  his  let- 
ters by  any  false  snggesrion  to  the  surrogate  of  a 
fact  material  to  the  proceeding  for  the  appointment 
of  administrators.  The  petition  must,  therefore,  be 
denied.  It  is  not  my  intention  in  so  denying  it  to 
pass  upon  any  question  as  to  the  validity  or  effect 
of  the  agreement  above  referred  to  between  the  par- 
ties to  this  proceeding.  Whether  that  is  snch  an 
agreement  as  administrators  may  lawfully  enter  into, 
and  as  courts  are  bound  to  recognize,  may  hereafter 
become  the  subject  of  consideration,  but  need  not  now 

be  determined. 
[*]         I  had  occasion,  in  deciding  Ledwith  v.  Union 

Trust  Co.  (2  Dem.  430),  to  review  the  grounds 
uix)n  which  the  surrogate  is  authorized  to  remove  n 
guardian  appointed,  as  was  this  respondent,  by  virtue 
of  title  7,  chapter  18  of  the  Code  of  Civil  Procedure. 
T  adhere  to  the  conclusion  there  announced,  that  as 
respects  the  guardianship  of  an  infant's  estates,  th(» 
surrogate  cannot  revoke  letters,  even  though  such 
revocation  would  seem  to  be  for  the  best  interests  ol' 
the  infant,  unless  facts  are  established  which  consti- 
tute a  sufficient  ground  for  revocation  within  one  oi- 
more  of  the  first  five  subdivisions  of  section  2832  of 
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that  Code.*    No  sach  facts  have  been  established  in 
the  case  at  bar. 

I  do  not  discredit  Mrs.  Corn^s  allegation  that  when 
she  signed  the  petition  asking  for  the  respondent's 
appointment  as  guardian,  she  supposed  that  she  her- 
self would  also  be  granted  letters ;  and  accordingly,  if 
such  a  course  could  properly  be  pursued,  I  would 
[*]    now  direct  that  she  be  associated  with  the  respond- 
ent in  the  guardianship.    But  I  have  no  power  to 
give  such  a  direction.     It  would  be  gratifying  to  the 
court  if  the  respondent  should  pursue  the  course 
which  his  counsel,  at  the  argument  of  this  proceeding, 
declared  would  meet  with  his  approbation  ;  that  is,  to 
resign  the  guardianship  and  consent  to  the  grant 
[•]    of  new  letters  to  himself  and  the  petitioner.    If  he 
shall  not  see  fit  to  adopt  this  course,  a  decree  may 
be  entered  removing  him  from  his  office  as  guardian  of 
the  infant's  person,  for  if  the  relations  Letween  the 
petitioner  and  the  respondent  are  to  be  inharmonious, 
the  infant's  welfare  will,  in  my  judgment,  be  promoted 
by  substituting  the  former  for  the  latter  as  his  per- 
sonal guardian. 


*  Bee  in  «  King,  8  JT.  F.  Civ.  Pro.  159,  note. 
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WHITNEY,  ET  AL.,  Appellants,  v.  HIRSCH  and 

Another,  Respondents. 

SuPREKE    Court,    First    Department,    General 

Terk,  January,  1886. 

§§  635,  3348. 

Attachment — In  {Mtion  on  contract  induced  by  /ahc  rcprcsentatwnB — 
UHnff  copy  affidavits — Fraudvlent  preference$. 

An  action  to  recover  the  vaino  of  goods  sold  and  delivered  is  an 
action  on  contract,  notwithstanding  it  is  ajlleged  in  the  complaint 
that  the  sale  was  induced  by  false  representations;  and  upon  proof 
that  the  defendant  has  disposed  of  his  property  with"  intent  to 
defraud  his  oreditors,  an  attachment  may  issue  therein. [','*] 
[Bradt,  J.,  dissenting.lC] 

Bogartv.  Dart  (25  ^un,  895),  followed  ;[*]  Wittner  v.  Von  Minden 
(27  Id.  234);  distinguished  ;[*,•"]  followed,  by  Bkadt,  J.,  dissent- 
ing;["]  Muser  v.  Lissner  (67  How,  Pr,  509) ;  Led  wick  t>.  McKiin  (63 
N.  T.  307),  distinguished,  by  Brady,  J.,  dissenting. ["] 

R  seevM^  that  if  the  allegations  of  fraud  in  the  complaint  and  liability 
of  the  defendant  to  arrest  and  imprisonment  upon  the  recovery  of 
jndgment,  were  held  to  deprive  the  action  of  its  character  as  an 
action  on  contract,  the  action  would  be  one  for  an  injury  to  per- 
sonal property  in  consequence  of  fraud,  and  one  in  which  an 
attachment  would  issue.  [','^] 

The  right  of  the  plaintiffs  in  an  action,  to  an  attachment  against  the 
defendants*  property,  may  be  supported  by  extracts  from,  and 
copies  of  affidavits,  made  and  filed  in  an  action  brought  by  other 
parties  against  the  same  defendants,  when  it  appears  that  the 
plaintiffs  are  unable  to  obtain  affidavits  from  the  persons  who  made 
such  affidavits.  [»,•,'] 

Bennett  v.  Edwards  (27  Hun,  862),  followed  ;[*J  Wilmerding  o.  Cun* 
ningham  (66  How.  Pr.  845),  distinguished. [*] 

Where  one  of  two  copartners  makes  a  general  assignment  for  the 
benefit  of  all  his  creditors  of  his  own  and  the  firm^s  property,  and 
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therein  prefers  his  partner  as  a  creditor,  snch  preference  Ib  fraadn- 

lent,  and  renders  the  assignment  Toid^***] 
Claflin  9.  Hirsch  (10  JT.  F.  Weekly  Dig.  248),  followed.  [•] 
{Decided  January  29,  1886.) 

Appeal  by  plaintiffs  from  an  order  vacating  an 
attachment  issued  against  the  defendant's  property. 

The  opinion  states  sufficient  facts. 

Charles  H,  Smithy  for  plaintiffsappellants. 
Blumensteil  <fe  Hirsch^  for  defendants-respondents. 

Daniels,  J. — According  to  an  affidavit  of  one  of 
the  plaintiffs,  on  which,  with  others,  the  attachment 
was  issued,  and  the  amended  complaint  in  the  action, 
the  plaintiffs  sold  and  delivered  to  the*  firm  of^  Emil 
Hirsch,  alleged  to  be  composed  of  the  defendants, 
goods  and  merchandise  amounting  in  value  to  the 
sum  of  $1,080.25 ;  and  it  is  for  the  recovery  of  that 
amount  that  judgment  was  demanded  in  the  action. 
But  it  has  been  insisted  that  an  attachment  could  not 
issue  in  the  action  brought  for  the  recovery  of  this 
indebtedness,  for  the  reason  that  it  is  alleged  in  the 
complaint,  and  also  stated  in  the  affidavits,  that 
fraudulent  representations  were  made  concerning  the 
financial  condition  of  the  business,  by  which  the 
plaintiffs  were  induced  to  sell  and  deliver  the  goods. 
This,  however,  under  section  635  of  the  Code  of  Civil 
Procedure,  did  not  dei^rive  the  plaintiffs  of  the  right 
to  an  attachment  upon  complying  with  what  has  been 
further  required  to  be  shown  by  the  next  succeeding 
section.  For  a  warrant  of  attachment  has  been  allowed 
to  be  issued  in  an  action,  for  the  *' breach  of  aeon- 
tract,  express  or  implied,  other  than  a  contract  to 
marry ;"  and  such  a  breach  of  contract  has  been  alleged 
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in  the  complain^*  and  sustained  by  the  affidavits  upon 
which  the  attachment  has  been  issued.  For  it  has 
been  made  to  appear  that  the  goods  were  sold  and 
delivered  at  the  request  of  the  defendants,  and  that 
the  price  to  be  paid  for  them  was  agreed  upon,  and 
the  debt  has  become  due,  and  that  price  has  not  been 

paid. 
P)         These  facts  present  the  case  of  a  contract  made 

to  pay  the  purchase  price  of  the  goods,  and  the 
omission  on  the  part  of  the  defendants  to  perform 
thdir  contract,  and  entitled  the  plaintiffs  to  an  attach- 
meAt  under  this  subdivision  of  the  section,  by  comply- 
ing With  the  additional  requirements  contained  in  the 
next  section.  And  the  action  for  the  recovery  of  the 
debt  Was  not  deprived  of  its  character  as  an  action 
npon  dontract,  by  reason  of  the  further  fact  that  the 
debt  hud  been  fraudulently  contracted,  and  the 
defendahts,  upon  the  recovery  of  a  judgment,  could 
be  arr^stdd  and  imprisoned  upon  the  execution.    But 

if  it  i*ere  otherwise,  the  plaintiffs  would  not  be 
n    deprived  by  the  false  representations  of  the  right 

to  an  atkichment.  For  by  subdivision  3  of  the 
same  section,  Hn  attachment  may  also  issue  for  any 
other  injury  to  personal  property  than  that  provided 
for  in  subdivision  2,  in  which  it  may  also  lawfully 
issue,  or  for  the  consequence  of  negligence,  fraud  or 
other  wrongf nl  act,  and  so  far  as  this  action  may  be 
dependent  upon  the  allegations  of  fraudulent  rei3re- 
sentations  inducing  the  sale  of  goods,  it  is  within  this 
subdivision  of  the  section.  For  it  may  also  be  held  to 
be  an  action  for  fraud,  as  that  term  has  been  used  in 
this  subdivision,  or  if  not,  then  for  an  injury  to  per- 
sonal property,  which  has  been  defined  by  subdivision 
10  of  section  3343  of  the  Code,  to  include  '^an  actiona- 
ble act  whereby  the  estate  of  another  is  lessened, 
other  than  a  personal  injury  or  the  breach  of  a  con- 
tract."   The  fraudulent  representations  made  were 
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certainly  not  a  personal  injury  nor  the  breach  of  a 
contract,  but  they  did  constitute  an  actionable  act 
whereby  the  estate  of  the  plaintiffs  was  diminished  or 
lessened,  so  far  as  they  were  induced  to  part  with 
their  goods  in  reliance  upon  the  truth  of  the  represen- 
tations. And  under  this  definition  of  an  injury  to 
personal  property,  an  attachment  might  be  issued  in 
an  action  based  upon  it  under  subdivision  3  of  section 

635  of  the  Code. 
[•]         This  subject  was  considered  in  Bogart  ©.  Dart 

(35  Hun^  395),  where  it  was  held  by  this  general 
term  that  an  attachment  might  be  issued  to  recover 
for  advances  made  upon  the  faith  of  forged  bills,  notes 
and  acceptances,  and  it  was  followed  in  Weiller  v. 

Schreiber  (63  Bow.  Pr.  491). 
[*]         It  has  been  supposed  that  Wittner  v.  Von 

Minden  (27  Surij  234),  by  its  language  restricted 
this  section  of  the  Code  so  far  as  to  exclude  an  action 
of  the  present  description,  but  it  did  not,  and  if  it 
did,  as  the  cases  have  been  prescribed  by  the  statute 
in  which  attachments  may  be  issued,  the  act  itself 
would  be  required  to  be  followed,  rather  than  a  deter- 
mination tending  to  abridge  its  effect.  As  this  case 
has  been  presented,  it  is  included  within  the  first 
subdivision  of  section  635.  But  if  any  doubt  could 
exist  as  to  the  correctness  of  that  construction,  it 
would  surely  be  within  the  provisions  contained  in  the 
third  subdivision  of  the  same  section. 

The  attachment  was  issued  upon  the  further  ground 
that  the  defendants  had  disposed  of  their  property 
with  intent  to  defraud  their  creditors,  and  that  charge 
was  chiefly  made  to  depend  upon  a  general  assignment 
executed  by  Emil  Hirsch  himself,  in  which  he  pre- 
ferred the  other  defendant,  Tillie  Stern,  in  the  amount 
of  $8,144.31.  This  preference  has  been  assailed  as 
unlawful,  for  the  reason  that  she  was,  in  fact,  ai>artner 
with  the  assignor  Ih  the  business  carried  on  in  his 
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name,  and  assigned  by  the  assignment,  and  affidavits 
have  been  produced  tending  very  directly  to  establish 

the  fact  that  she  was  a  partner  in  this  business. 
[*]    These  affidavits  were  not  all  made  in  this  action, 

but  in  part  consisted  of  copies  of  affidavits  and 
extracts  from  others,  made  and  filed  in  an  action 
against  the  same  defendants  brought  by  Horace  B. 
Claflin  and  others.  These  copies  and  extracts  have 
been  included  because  of  an  alleged  Inability  to  obtain 
affidavits  in  this  action  from  persons  whose  affidavits 

were  made  in  the  Claflin  suit. 
['3         And  it  has  been  held  in  Bennett  v.  Edwards 

(27  EuTiy  852),  that  such  extracts  may  be  used 
under  this  state  of  the  facts,  and  the  correctness  of 
that  conclusion  was  in  no  manner  doubted  in  Wilmer- 
ding  V,  Cunningham  (66  Sow.  345),  where  only  the 
results  deemed  to  be  supported  by  the  affidavits  were 
contained  in  that  upon  which  the  attachment  was 
based,  and  that  was  held  not  to  be  sufficient,  and  the 
same  rule  was  followed  in  Greenbaum   v.  Dwyer   (4 

N.  T.  Civ.  Pro.  276). 
[']         Under  the  facts,  as  they  have  been  disclosed, 

therefore,  the  extracts  from  the  affidavits  on  file 
may  lawfully  be  made  use  of  to  support  the  plaintiffs' 
right  to  the  attachment.  The  statements  extracted 
and  the  affidavits  copied  were  made  under  the  restraints 
of  oaths  administered  for  that  purpose,  and  if  they 
could  be  shown  to  be  willfully  false,  the  persons  mak- 
ing them  would  be  liable  to  conviction  and  punishment 
for  the  crime  of  perjury,  under  the  laws  of  the  state, 
as  much  so  certainly  as  though  the  affidavit  contain- 
ing these  extracts  and  those  copied  was  made*  in  this 
action.  These  extracts  and  copies,  to  a  reasonable 
degree  of  certainty,  establish  the  fact  that  the  defend- 
ant Stern  formed  a  partnership  with  the  defendant 
Hirsch  in  the  business,  and  she  probably  continued  to 
be  a  partner  through  the  time  when  the  plaintiffs' 


264  CIVIL    PROCEDURE    REPORTS. 

Whitney  •.  Ilirscb. 

goods  were  sold  and  delivered.  The  only  qualification 
of  her  relation  to  the  business  was  stated  by  her  Iiqs- 
band  to  be  that  he  informed  Mr.  Hirsch  that  he  wanted 
to  withdraw  the  moneys  which  had  been  invested  in 
the  business  on  behalf  of  his  wife.  That  was  objected 
to  by  Ilirsch  becaase  it  would  break  him  up  to  with- 
draw the  capital,  and  he  is  stated  by  her  husband  to 
have  added,  *^  You  remain  here ;  I  will  engage  you  as 
assistant  clerk  iof  the  business  under  a  salary,  arrang- 
ing that  the  money  was  to  remain  in  the  business 
until  January  1, 1884,  which  I  consented  to  on  behalf 
of  my  wife." 

This  was  not  considered  by  Hirsch  to  exclude  her 
from  her  rights  as  a  partner  in  the  business,  and  he  is 
so  stated  to  have  informed  the  plaintiff's  attorney  on 
July  21,  1884,  when,  according  to  his  affidavit,  Hirsch 
said  Tillie  Stern  and  himself  were  partners.  And  a 
like  statement  is  verified  by  Leo  Frank',  a  copy  of 
whose  affidavits  made  in  the  Claflin  suit  was  contained 
in    the    papers    upon    which    the    attaobment   was 

issued. 
[•]  As  the  case  was  presented,  there  was  certainly 
reasonable  ground  for  believing  that  Tillie  Stern 
continued  to  be  a  partner  with  Hirsch  all  through  the 
times  when  the  plaintiffs'  goods  were  sold  and  deliv- 
ered, and  the  assignment  was  subsequently  made, 
which  was  on  November  22,  1883,  and  being  a  partner 
in  the  business,  it  was  fraudulent  to  prefer  her  as  a 
creditor  in  the  general  assignment  made  for  the  benefit 

of  creditors. 
[*]  Substantially  the  same  stat«  of  facts  was  pre- 

sented in  the  case  of  Claflin  9.  Hirsch,'^  where  it 
was  held  by  this  general  term  that  the  attachment 
could  legally  be  issued  and  sustained,  for  the  reason 
that  there  had  been  this  fraudulent  disposition  of  the 
debtors'  property. 

*  Decided,  March  28,  1884,  and  reported  10  Ni  K  Weekly,  243. 
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The  attachment  issued  in  this  action  ought  not  to 
have  been  vaoat^^d,  and  the  order  vacating  it  should  be 
reversed)  with  the  usual  costs  and  disbursements,  and 
an  order  entered  denying  the  motion. 

Davis,  P.  J.— [Concurring.]— My  brothers  Bbady 
and  Daniels  not  concurring  in  their  views  in  this 
case,  it  becomes  necessary  that  I  should  state  the 
grounds  on  which  I  think  the  disposition  of  the  appeal 

should  be  made. 
["]         The  action  is  brought  to  recover  for  goods  sold 

and  delivered.  It  is  therefore  an  action  upon 
contract.  In  such  an  action,  under  the  provisions  of 
section  549,  subd.  4,  where,  for  the  purpose  of  arrest- 
ing the  defendant,  it  is  claimed  that  the  defendant 
was  guilty  of  a  fraud  in  contracting  or  incurring  the 
liability,  it  is  necessary  that  the  allegations  of  fraud 
should  be  tnade  in  the  complaint  in  issuable  form,  so 
that  they  may  be  tried  by  a  jury  or  by  the  court,  but 
this  fact  does  not  change  the  action  from  one  upon 
contract.  It  only  affects  the  remedy,  provisional  and 
final,  and  subjects  the  plaintiff,  if  he  fails  to  prove  the 
alleged  fraud,  to  bring  a  new  action  upon  the  contmct 
as  one  not  .^^o  fraudulently  contracted. 

As  the  action,  notwithstanding  the  allegation  of 
fraud,  continues  to  be  one  upon  contract,  there  seems 
to  me  to  be  no  reason  why  the  attachment  may  not  be 

sustained.  The  case  relied  upon  by  Brady,  J.,  is 
["]    not  applicable  (Wittner  o.  Van  Minden,  27  Hun^ 

284).  That  was  a  case  where  the  action  was 
brought  to  recover  damages  for  an  alleged  fraud,  and 
not  to  recover  the  purchase  price  of  goods  sold  and 

delivered, 
["]  If  the  question  decided  in  Wittner  v.  Van 

Minden,  were  an  open  one  it  might  well  be  doubted 
whether  the  attachment  in  this  case  could  not  be 
upheld  under  subdivision  3   of  section  686  of  the 
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Code,  which  gives  an  attachment  in  an  action  for  any 
injary  to  personal  property  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act ;  and  under  the 
definition  of  injury  to  personal  property  (sec.  3343, 
sab.  10  of  the  Code),  the  inducing  of  a  sale  and 
delivery  of  property  by  fraudulent  representations  is 
clearly  an  act  for  which  an  attachment  is  allowable. 

I  concur,  therefore,  with  my  brother  Baniels,  that 
the  order  in  this  case  should  be  reversed. 

Bradt,  J. — [Dissenting.]— The  complaint  herein 
alleges  that  the  defendants  fraudulently  contracted 
the  debt  for  which  judgment  is  demanded,  and  it  is 
thus  brought  within  the  provisions  of  subdivision  4  of 
section  649  of  the  Code,  and  which  distinctly  provides 
that  where  such  an  allegation  is  made  the  plaintiff 
cannot  recover  unless  the  fraud  is  established,  and  fur- 
ther, that  a  judgment  for  the  defendant  is  not  a  bar  to 
a  new  action  upon  the  contract  only.  In  such  an 
["]  action  this  court  held  distinctly  that  an  attach- 
ment under  the  provisions  of  the  Code  could 
not  be  maintained  (Wittner  v.  Van  Minden,  27  Hun^ 
234). 

The  judgment  under  the  complaint  in  this  action 
in  favor  of  the  plaintiffs,  would  authorize  the  impris- 
onment of  the  defendant  if  it  were  not  paid.  This  view 
renders  it  perhaps  unnecessary  to  consider  any  other 
question  suggested  upon  the  appeal.  But  it  may  not 
be  improper  to  observe,  it  appearing  from  the  affidavits 
that  there  is  a  further  suggestion  that  the  property  of 
the  defendants  was  disposed  of  by  them  in  whole  or  in 
part  for  the  purpose  of  defrauding  their  creditors, 
that  if  the  action  was  simply  to  recover  a  sum  of 
money  founded  upon  a  contract,  and  the  court  was 
satisfied  that  a  fraudulent  disposition  of  property  had 
been  made,  it  would  grant  an  attachment  as  one  of  the 
provisional  remedies  secured   to  litigants  by  the  pro- 
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Tisions  of  the  Code.  Bat  this,  as  already  shown,  is 
not  sucli  an  action.  Nothing  either  in  the  case  of 
['*j  Muser  v.  Lisner(MS.  opinion  in  this  department);* 
or  in  Led  wick  ©.  McKim  (63  N.  Y.  807),  at  all  con- 
flicts with  the  results  stated. 

The  plaintiffs  are  bound  in  the  prosecution  of  their 
remedy  by  the  allegations  in  the  complaint,  and  their 
success,  as  we  Irnve  seen,  is  dependent  upon  the  proof 
of  those  allegations.  If  not  successful, they  are  not 
deprived,  as  we  have  seen  also,  of  a  new  action  founded 
npon  the  contract  alone,  by  which  the  defendants 
became  responsible.  They  would  not  be  entitled, 
therefore,  even  if  the  evidence  sufficiently  established 
the  fact,  to  an  attachment  in  this  action  upon  the 
ground  that  the  defendants  had  fraudulently  disposed 
of  their  property  with  the  intent  to  defraud  their 
creditors. 

For  these  reasons  the  order  appealed  from  should 
be  affirmed* 


TOWNSBND,  AS  Oamk  Constable  of  the  Town  of 

scuroeppkl,  v.  hopkins. 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  Special  Term,  November,  1886. 

§  1897. 

Action  for  penalty --Indor9emerU  on  summons — When  not  necessary — 
Ol^ect — Effect  of  general  notice  of  appearance. 

The  object  of  the  requirement  of  tbe  Code  of  Civil  Procedure 
(5  1807),  that  the  summons  in  an  action  for  h  penalty  or  forfeiture, 
when  a  copy  of  the  complaint  is  not  delivered  with  it,  shall  have 


*  Reported  67  Bote.  Pr,  609. 
Vol.  IX.— 17 
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,  indorsed  upon  it  a  reference  to  tiie  statute  giving  the  penalty  or 
forfeiture,  is  to  give  notice  to  the  person  sued  of  the  object  of  the 
action,  and  generally  for  what  a  recovery  is  8ought.['] 

Where  an  action  is  brought  for  a  penalty  or  forfeiture  by  an  officer  in 
bis  official  capacity,  the  office  being  created  and  the  penalty 
imposed  by  the  same  statute,  the  character  in  which  the  plaintitf 
sues  is  sufficient  notification  of  the  nature  of  the  action ;[*]  the 
object  of  the  statute  [Cade  of  Civil  Procedurey  $  1807),  requiring 
an  indorsement  on  the  summons,  in  an  action  for  a  penalty  or  for* 
feiture  when  the  complaint  is  not  served  witli  it,  referring  to  the 
statute  under  wliich  i\\e  action  is  brought,  is  satisfied, [']  and  such 
indorsement  is  not  required.  ['i*] 

Section  1897  of  the  Code  of  Civil  Proccduro, — providing  for  an  indorse- 
ment on  a  summons,  served  without  the  complaint,  in  an  action 
for  a  penalty  or  forfeiture  referring  to  the  statute  pursuant  to  which 
the  action  is  brought, — applies  only  to  actions  by  private  persons, 
and  not  to  an  action  brought  by  an  officer  in  his  official  capac- 

ity-lS-^J 

Mayor  v,  Ei8ler.(2  K  F.  Oiv,  Pro.  126),  not  followed.[»] 
Tiiu  objection  that  the  summons  in  an  action  for  a  penalty  does  not 
contain  tlie  indorsement  required  by  section  1897  of  the  Code  of 
Civil  Procedure  is  waived  by  a  general  appearance  in  the  action;  a 
general  appearance  is  a  waiver  of  all  irregularities.  [* J 
{Decided  November  16,  1885.) 

Motion  by  defendant  to  set  aside  the  sammons  and 
to  dismiss  tbe  complaint  upon  tlie  ground  that  the 
summons  served  does  not  contain  the  indorsement 
required  by  section  1897  of  the  Code  of  Civil  Proced- 
ure. 

The  facts  suflSiciently  appear  in  the  opinion. 

'      Ooodell  &  Nottingham^  for  defendant  and  motioQ. 

Mead  <fe  Stranahan^  for  plaintiff,  opposed. 

Kennedy,  J. — This  action  was  commenced  by  sam- 
mons only,  the  plaintiff  suing  in  his  official  character, 
and  there  was  no  general  or  other  reference  to  any 
statute  creating  an  action  for  penalty. 


CIVIL    PROCEDURE    REPORTS.  26* 

TowDsend  o.  Hopkins. 


After  the  service  of  the  samnaiOQs  the  defendant 
appeared  generally  in  the  action  and  demanded  ser- 
vice of  a  copy  of  the  complaint. 

Sach  copy  was  served  on  the  10th  day  of  Augast, 
1886,  from  which  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  as  game  constable  of  the 
town  of  Schroeppel,  to  recover  several  penalties  given 
by  statute  for  taking  black  bass  and  other  fish  named 
in  the  prohibition  from  the  Oneida  river  with  weirs, 
nets  and  other  appliances  torbidden  by  said  statute. 

The  defendant  after  receiving  said  complaint  after 
such  general  appearance  makes  this  motion  under 
section  1897  of  the  Code. 

Section  1897  is  a  part  of  chapter  15,  title  4,  article  8 
of  said  code.  Said  article  is  entitled  '*  Actions  by  a 
private  person  for  a  penalty  or  forfeiture.'' 

The  act,  chapter  634  of  the  laws  of  1879,  entitled 
"An  act  for  the  preservation  of  moose,  wild  deer,  birds, 
fish  and  other  game,"  under  which  this  action  is 
brought,  provides :  1st.  That  all  penalties  imposed  by 
the  act  may  be  recovered  with  costs  of  suit  by  any  per- 
son in  his  own  name ;  2d.  By  any  society  in  its  name; 
3d.  By  the  district  attorney  in  the  name  of  the  peo- 
ple (§33)  ;  4th.  By  any  game  constable  whose  appoint- 
ment is  provided  for  by  said  act  (§  38). 
[']  The  object  of  the  statute  requiring  the  indorse- 

ment to  be  made  upon  the  summons,  is  to  give 
notice  to  the  person  sued  of  the  object  of  the  action, 
and  generally  for  what  a  recovery  is  sought  (Cox  v. 
N.  Y.  Central  &  Hudson  R.  R.  R.  Co.,  61  Barb.  615).* 
When  the  action  is  brought  by  ^,  prinate  person^  the 


*  To  same  effect  People  «.  BuU  (43  Jl^.  T.  Sup^r.  [\0J.  4b  8/^  19); 
Biwell  ».  N.  Y.  Central  iS;  H.  R.  R.  R.  Co.  (67  Barb.  885);  Avery  «. 
Slack  (17  Wend.  86);  Mayer  «.  Lewis  (4  Dmio,  269);  Sawyer  t. 
BchooD  maker  (8  How,  Pr.  198);  Perry  ©.  Tyoeo  (22  Barb.  189>; 
Andrews  v,  Harrington  (19  Id.  848). 
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iammons,  if  anindorsed  and  unaccompanied  by  the 
complaint,  gives  no  notice  to  the  defendant  of  the 
cause  of  action.    Hence  the  reason  for  requiring  the 

summons  to  be  indorsed. 
PJ         On  the  other  band,  when  an  action  is  brought 

by  an  officer  in  his  official  capacity,  the  office 
being  created  and  the  penalty  imposed  by  the  same 
statute,  the  character  in  which  he  sues  is  sufficient 
notification,  and  the  object  of  the  statute  requiring 

notice  is  satisfied. 
[']  I  am  the  more  impressed  with  the  idea  that 

this  is  a  proper  construction,  and  that  by  the 
Code  it  was  intended  to  limit  the  cases  in  which  the 
indorsement  is  required,  to  actions  brought  by  a 
prifxUe  person^  by  a  reference  to  the  provisions  of  the 
Revised  Statutes,  the  place  of  which  is  taken  by  the 
provisions  in  question.  Title  6  of  chapter  8  of  part  $ 
of  the  Revised  Statutes,*  is  entitle^,  ''Of  actions  for 
penalties  and  forfeitures  and  provisions  for  the  colleo* 
tion  and  remission  of  forfeited  recognizances,  and  fines 
Imposed  by  courts." 

Article  1  of  said  title  is  entitled,  *' Of  actions  for 
penalties  and  forfeitures."  The  seventh  section  of  this 
article  requires  the  indorsement  on  the  summons,  and 
extends  it  to  all  actions  brought,  whether  by  an  officer 
or  private  citizen,   to  recover  a  statutory  penalty. 

The  provisions  of  the  Code  being  a  substitute  for 
f  ]    the  Revised  Statutes  in  this  regard,  and  limiting 

the  necessity  of  an  indorsement  upon  the  sum- 
mons to  actions  brought  by  a  private  person,  it  seems 
to  me  to  leave  no  room  for  doubt  as  to  the  construction 

to  be  given  to  them. 
[*]  I  am  not  unmindful  that  the  court  of  common 

pleas  of  the  city  of  New  York  has  given  a  differ- 
ent construction  to  this  statute  (Mayor  v.  Eisler,  2 

*2B.S,  280. 
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iT.  T.  Clv.  Pro.  125).*  It  is  too  late  to  question 
[^  that  the  general  appearance  by  the  defendant  in 
the  action  is  a  waiver  of  all  irregularities  in  the 
summons,  and  by  it  the  court  acquires  jurisdiction  of 
the  party,  and  all  errors  in  the  original  process  are 
then  unavailable  to  him  (Webb  v,  Mott,  6  ffow.  Pr. 
439,  and  cases  cited ;  Bissell  v.  N.  Y.  Central  &  H. 
R.  R.  R.  Co.,  67 Barb.  385  ;  Sprague  v.  Irwin,  27  Bow. 
Pr.  61). 

The  motion  is  denied,  with  $10  costs  to  the  plaint-> 

ift.t 

ft 

*  Id  that  case,  the  court,  referring  to  Uie  fact  that  the  action  was 
brought  by  a  public  officer,  says  : 

*^  It  is  true  tiiat  tliis  section  occurs  in  an  article  entitled,  '  action* 
by  a  private  person  for  a  penalty  or  forfeiture,'  and  that  all  the  pre- 
ceding sections  of  this  article  re.late  to  such  an  action.  But  it  is  to 
be  observed  that  the  fact  that  the  action  referred  to  in  those  sections 
is  for  the  benefit  of,  or  to  be  brought  by  some  person,  is  distiDCtly 
mentioned  in  each  of  the  sections,  and  that  such  phraseology  ia 
dropped  when  the  section  in  question  is  reached,  and  it  would  seem, 
therefore,  to  have  been  the  intMition  to  make  Uie  provisioos  of  sec- 
tion 1897  general,  especially  as  there  is  no  reason  which  would  apply 
to  an  action  brought  by  a  private  person,  which  would  not  have 
equal  force  when  applied  to  an  action  brought  by  a  state  or  municipal 
corporation,''  and  held  that  in  an  action  to  recover  a  penalty  or  for- 
feiture given  by  a  city  ordinance,  where  the  complaint  is  no^  served 
with  the  summons,  there  must  be  indorsed  on  the  summons  such  a 
reference  to  the  ordinance  as  will  enable  the  party  served  with  the 
summons  to  turn  to  the  ordinance  and  determine  for  what  offense  he 
has  been  suied. 

t  Motions  involving  the  same  questions,  in  four  other  similar 
actions  brought  against  other  parties  by  the  same  plaintiff,  were 
decided  November  16,  1885,  in  the  saaie  manner,  on  the  opinion 
above  reported,  by  Mr.  Justice  IfBBWnr. 
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YOUNG,  AS  Oyerseeb  of  the  Poor,  &o.,  Respok- 

DENT,  V.  GREGK},  Appellant. 

County  Court  op  Sohenbotadt  Couktt,  1884. 

§1897. 

plaint^  not  ti{ffldint, 

Hie  copy  of  the  sammoDS  served  in  an  action  for  penalties  and  for- 
feitures, where  the  complaint  is  not  served  with  it,  should  hare 
indorsed  upon  it  a  general  reference  to  the  statute  according  to  the 
provisions  of  which  the  action  is  brought,  with  such  a  descriptioii 
of  the  statute  as  will  identify  it  with  convenient  certainty,  and  also 
specifying  the  sections,  if  penalties  or  forfeitures  are  given  in  dif- 
ferent sections  thereof,  for  different  acts  or  omissions.  ['] 

Where  tlie  summons  in  an  action  in  a  Justice's  court  was  served  with- 
eut  the  complaint,  and  recited  that  the  action  was  '*  for  forfeitures 
under  the  Excise  Laws  of  1857,  and  the  amendments  thereto,^ — 
Eeldf  that  the  action  being  for  penalties  under  a  statute  containing 
several  sections,  each  one  of  which  gives  a  penalty  for  acts  done  or 
omitted,  the  summons  was  defective  in  not  specifying  in  its  refer- 
once  to  the  statute  the  sections  thereof  by  which  the  penalties  were 
given,  and  that  because  of  such  omission  the  justice  did  not  acquire 
|urisdiction  of  the  person  of  the  defendant.  [',^] 

li^oonmaker  e.  Brooks  (24  Hun,  658),  not  followed.  [*] 

Appeal  by  defendant  from  judgment  of  a  justice  of 
the  peace  in  favor  of  the  plaintiff. 

The  facts  are  snfBciently  stated  in  the  opinion. 
Bimon  Camkinif  tw  defendant-appellant 
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Beattib,  Co.  J. — ^This  is  an  appeal  from  a  judg- 
ment entered  upon  a  verdict  of  a  jury  in  an  action 
commenced  and  tried  before  jnstice  of  the  peace 
Dougall,  of  the  town  of  Princetown.  The  summons 
recites  that  the  action  is  *'for  forfeiture  under  the 
Excise  Laws  of  1857  *  and  the  amendments  thereto." 
By  the  Excise  Laws  of  1857,  actions  for  the  different 
penalties  given  for  a  violation  of  the  different  sections 
of  the  act,' except  certain  stated  ones, — such  as  selling 
to  Indians,  minors,  etc., — devolve  on  the  overseers  of 
the  poor  of  the  several  towns  of  the  State,  and,  on  cer- 
tain conditions,  any  one  else  in  the  name  of  the  overseef 
of  the  poor.  The  forfeitures  for  which  an  action  may 
be  brought  under  the  provisions  of  the  act  of  1857  and 
the  amendments  thereto,  are  as  follows :  §  13,  seirmg 
without  license  liquors  in  quantities  less  than  five 
gallons,  $50 ;  §  14,  selling  liquors  without  license  to  be 
drank  on  the  premises,  $50 ;  §  17,  for  public  intoxi- 
cation, fine  of  not  less  than  $6  nor  more  than  $10 ;  §  18, 
selling  to  intoxicated  persons  not  lens  than  $10  nor 
more  than  $25  ;  §  20,  selling  to  habitual  drunkards, 
not  more  than  $50 ;  §  21,  not  to  sell  on  Sunday,  nor 
on  election  days — not  less  than  $30  nor  more  th^n 
$200. 

Amendments.  There  are  various  amendments  to 
the  act,  but  they  need  not  be  mentioned,  as  they  do 
not  aflfect  the  decision  that  I  think  ought  to  be  made 
in  this  case.  I  have  stated  what  the  summons  coh- 
tains,  giving  notice  to  the  defendant  as  to  the  object 
of  the  action,  but  the  question  to  be  considered  right 
here  is,  does  that  summons  comply  with  the  provisions 
of-  the  law  as  to  what  shall  be  indorsed  on  the  sum- 
mons when  the  complaint  is  not  served  with  the  sum- 


*  LanoB  of  1857»  chap.  698. 
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mons  ?*  Seotioa  1807  Code  of  Civil  Prooedare  prondes 
that  in  actions  for  penalties  or  forfeitures,  if  the 
[>]  cornplaint  be  not  seryed  with  the  summons  '^a 
general  reference  to  the  statute  must  be  indorsed 
npon  the  copy  of  the  summons  so  delivered  in  the  fol- 
lowing form :  (According  to  the  provisions  of),  etc., 
adding  such  a  description  of  the  statute,  as  will  identify 
it  with  convenient  certainty,  and  also  specifying  the 
section  ifpenaUies  or  forfeitures  are  given,  in  differ* 
ent  sections  thereof,  for  different  acts  or  omissions." 
This  is  the  old  statute,  R.  8.  tit.  6,  art.  2,  part  II, 
chap.  8,  §  7,t  revised  and  with  a  few  additions.  The 
additions  are  the  requirements  to  specify,  in  the 
indorsement  on  the  summons,  the  section  of  the  stat- 
nte  to  be  sued  on,  where  there  are  more  than  one  sec- 
tion giving  penalries.  This  seems  to  be  a  wise  amend* 
ment,  as  the  object  of  requiring  the  statute  to  be 
referred  to  at  all,  is  to  give  the  defendant  notice  for 
what  he  is  sued.  And  in  case  of  different  sections  of 
the  statute,  imposing  different  forfeitures  for  acts  or 
omissions,  he  could  not  know  for  what  to  prepare  him- 
self to  meet  on  the  trial,  in  case  the  particular  section 
be  not  referred  to  either  in  or  on  the  summons.  There 
are  in  th^^  act  of  1857  six  sections  imposing  forfeitures 
for  which  an  action  may  be  brought  by  an  overseer  of 
the  poor,  and  in  each  one  the  issue  will  be  peculiar  t<i 
itself.  That  is  to  say,  for  instance,  an  action  for  a 
penalty  incurred  for  selling  liquor  without  a  license, 

♦  In  Cox  «.  N.  Y.  Central  A  Hudson  River  R.  R  Co.  (61.fi^ir6.  615) 
.nnd  People  e.  Bnll  (42  ^.  T.  Super,  Ct.  [10  J.  dt  8.]  19),  it  was  beld 
ithat  it  was  not  necessary  that  the  notice  be  indorsed  in  the  sammoDa, 
but  the  statute  was  sufficiently  complied  with  if  the  notice  actually 
accompanied  the  service  of  the  summons.  This  rule  was  questioned 
but  followed  in  Schoonmaker  v.  Brooks  (34  Sun^  558),  where  the 
notice  was — as  in  the  case  here  reported — ^in  the  body  of  the  anm- 
mons. 

t  2  /J.  S.  280,  §  7. 
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will  reqnire  a  difFerent  complaint,  diflFerent  allegationa 
in  the  complninl;,  and  a  different  answer,  from  the  case 
of  sellings  to  an  intoxicated  person.  A  different  judg- 
ment would  be  asked  ;  different  testimony  would  be 
required  in  the  several  cases,  and  the  recovery,  if 
there  should  be  a  recovery,  would  be  a  different  sum 
of  money, — the  penalty  given  under  section  14  for 
selling  without  a  license,  being  $50,  and  under  section 
18  the  forfeitnre  for  selling  liquor  to  an  intoxicated 
person  ringing  from  SIO  to  $25.  Now  the  purpose  of 
requiring  the  indorsement  of  the  reference  to  the  stat- 
ute under  which  the  action  is  brought,  on  the  sum* 
mons,  is  to  apprise  ^e  defendant  what  he  is  sued  for. 
This  is  particularly  a  good  provision  in  actions  in  jus- 
tice's courts,  where  the  complaint  is  not  served  with 
the  summons.  If  the  summons  should  not  inform  him 
of  the  nature  of  the  demand  that  is  made  upon  him« 
he  might  not  ktfow  till  the  return  day  of  the  summons 
what  complaint  is  made,  and  an  answer  required 
of  him  in  a  matter  which  he  then  and  there  hears  of 
perhaps  for  the  first  time;  and  if  the  justice  should 
refuse  to  give  him  an  adjourment  to  enable  him  to 
prepare  for  trial,  great  injustice  might«be  done  to  the 
defendant.  All  the  atithorities  concur  in  saying  that 
the  object  of  the  statute  is  that  which  I  have  men* 
tioned,  viz.,  giving  the  defendant  notice  of  the  precise 

claim  that  is  made  upon  him. 
P]         The  cases  differ  as  to  where  the  notice  must  or 

may  be.  In  thecase'in  hand,  I  am  of  opinion  that 
the  reference  in  the  body  of  the  summons  ^^for 
forfeiture  under  the  excise  laws  of  1857  and  the  amend- 
ments thereto,"  is  not  a  compliance  with  section  1897 
of  the  Code  of  Civil  Procedure.  The  excise  act  of 
1857  has  in  it  several  sections,  each  one  of  which  gives 
a  penalty  for  acts  done  or  omitted.  In  every  such 
case  the  section  enacts  that  the  indorsement  on  the 
summons,   making    reference  to  the  statute,   which 
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contain  different  sections  giving  penalties,  the  partic- 
ular section  sued  en  shall  be  specified.  In  the 
sammons  in  this  case  there  is  no  specification  of  any 
section  which  the  prosecutor  intended  to  rely  on.  The 
old  statute  (3^.  8.  [5  ed.]  783,  §  7),*  did  not  contain  the 
provision  that  the  section  of  the  penal  statute  should 
be  referred  to  in  the  indorsement  on'  the  summons, 

and  the  coart,  in  Schoonmaker  v.  Brooks  (24  Huny 
[*]    653,  665),  held  that  that  statute  was  still  in  force. f 

That  case  was  decided  in  1881,  but  the  court's 
attention  apparently  was  not  called  to  the  section  of 
the  Code  amending  section  7  above  mentioned.  Section 
1897  takes  the  place  of  the  old  section  ;  and  to  hold 
that  a  general  reference  in  the  snmmons  to  the  excise 
law  of  1857,  withont  specifying  the  particular  section 
which  is  to  be  relied  upon  in  the  action — that  statute 
having  many  sections  giving  forfeitures  for  disobe- 
dience of  its  provisions — were  to  annnl  the  statute  and 
give  no  effect  whatever  to  its  plain  requirements.     I 

am  clearly  of  the  opinion,  that  the  summons  in 
[*]    this  case  is  defective  in  not  specifying  the  section, 

in  its  reference  to  the  statute  of  1867,  and  because 
of  this  omission  the' justice  got  no  jurisdiction  of  the 
person  of  the  def<vndant. 

I  pass  npon  only  one  question  argued  before  me, 
viz.:  whether  it  was  necessary  to  indorse  on  the  sam- 
motis  or  embody  in  it  a  general  reference  to  the  stat- 
ute of  1857,  specifying  the  section  of  the  statute,  and 
I  am  of  opinion  that  it  was,  and  because  the  section — 

♦3  1?.  5.  280,  S  7. 

t  This  proYision  of  the  ReTised  Statutes  was  repealed  by  Laws  of 
1880,  chap.  245,  §  1,  subd.  4  (6),  which  took  effect  September  1, 1880, 
on  which  day  the  portion 'of  the  Code  of  Civil  Procedure  containing 
section  1897  went  into  operation.  The  summons  In  Schoonmaker  «. 
Brooks  was  evidently  issued  and  served  before  this  date,  and  there- 
fore, the  sufficiency  of  the  indorsement  on  It  was  properly  determined 
by  the  Revised  Statutes. 
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the  excise  act  of  1857,  containing  many  sections  giving 
penalties — on  which  the  action  was  based,  was  not 
specified  as  required  by  section  1897  Code  of  Civil 
Procedure,  I  am  also  of  the  opinion  that  the  judg- 
ment must  be  reversed.  And  an  order  to  that  effect 
may  be  drawn  and  entered,  with  costs  to  the  appellant. 


DIEHL  V.  LAMBART,  Ibipleaded,  etc. 

Supreme  Court,   Piest  Department,  New  York 
County,  Special  Term,  Pebruart,  1886. 

§§  1533,  1588,  1647. 

Partition —  WJien  eomi^Aaint  in  action  by  relnainderman  staU»/acts  miffl- 

dent  to  eonititiUe  a  eatue  of  action — Dotoer — Making  person  hofh 

ing  inchoate  right  of^  a  party —  When  no  defect  of  parties. 

Section  1538  of  the  Code  of  Civil  Procedure  authorizes  an  action  for 
the  partition  of  real  property  by  remaindermen  or  reversionera, 
•abject  to  the  interest  of  the  person  holding  the  particular  estate 
therein,  but  if  it  appears  upon  the  trial  that  the  partition  cannot 
be  made  without  great  prejudice  to  the  rights  of  the  owners,  the 
complaint  must  be  dismissed. 

Where  the  complaint  in  an  action  for  the  partition  of  real  property 
brought  by  a  remainderman,  set  out  the  title,  rights  and  interests 
of  the  seTernl  parties  in  and  to  the  property  sougiit  to  be  partitioned, 
and  that  they  were  all  of  full  age,  and  demanded  a  partition  or  sale 
of  the  property,  but  did  not  allege  that  the  life-tenant  had  assented 
to  any  sale, — Heidy  that  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action;  that  it  cannot  be  assumed  upon 
demurrer  that  a  partition  cannot  be  made  without  great  prejudice, 
and  it  did  not  appear  upon  the  face  of  the  complaint  that  there 
eoald  not  be  an  actual  partition;  that  the  demand  in  the  complaint 
was  inconsistent  with  the  provisions  of  the  Code  of  Civil  Procedure, 
but  did  not  affect  the  cause  of  action. 

Scheu  t.  Lehning  (4  N,  T.  Ois,  Pro,  885),  distinguished. 
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Where,  'n  an  action  for  the  partition  of  real  property,  the  wife  of  a 
tenant  in  common  is  made  a  party  defendant,  and  bis  share  alleged 
in  the  complaint  to  be  subject  to  her  inchoate  right  of  dower, — 
Sddf  that  causes  of  action  were  not  thereby  improperly  united ; 
that  the  acticm  was  not  such  as  is  contemplated  by  section  1647  of 
the  Code  of  Civil  Procedure,  which  provides  that  an  action  to  com- 
pel the  determination  of  a  claim  to  a  right  of  dower  in  the  whole 
or  a  part  of  real  property  cannot  be  commenced  until  the  expiration 
of  four  months  after  the  death  of  the  defendant's  husband,  and  that 
section  did  not  apply. 

Where,  in  an  action  far  partition,  all  the  necessary  parties  were  before 
the  court,  and  the  rights  which  they  claimed  either  individually  or 
in  a  representative  capacity  appeared  from  the  averments  of  the 
complaint,  but  the  plaintiff,  wIid  wus  both  a  tenant  in  common,  and 
a  trustee  of  one  of  her  co-tenants,  did  not  sue  as  such  trustee,  and 
was  not  a  party  defendant  in  that  capacity, — Heldj  that  there 
was  not  a  defect  of  parties  either  plaintiff  or  defendant. 

(Decided  F^ruary  15,  1886.) 

DeiDurrer  to  the  complaint. 

The  action  was  brought  by  one  of  three  remainder- 
men, for  the  partition  of  certain  real  property.  The 
complaint  was  entitled  as  follows  :  '*  Margaret  Diehl, 
plaintiff,  against  Margaret  Lambart,  individually  and 
as  executrix  of  the  last  will  and  testament  of  Philip 
Lambart,  deceased,  Philip  Lambart  and  Christiana 
Lambart  his  wife,  Mary  Eisele  and  John  Diehl,  indi- 
vidually and  as  trustees  under  said  will,  Philip  Weber, 
defendants;"  and  alleged  ** that  on  or  about  March 
29,  1878,  one  Philip  Lambart  departed  this  life  seized 
and  possessed  of"  certain  real  property  in  the  city  of 
New  York  therein  described;  *'that  said  Philip 
Lambart  left  a  will  and  testament  dated  January  7, 
1876,  which  was  duly  proved  before  the  surrogate  of 
the  city  and  county  of  New  York,  and  admitted  to 
probate  by  him  May  27, 1878,  and  duly  recorded  in  his 
ofhce  in  Liber  247,  page  419  ;  that  in  and  by  said 
will,  said  Philip  Lambart  appointed  his  wife  Margaret 
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sole  executrix  thereof,  and  gave  the  use,  improvement 
and  income  of  the  premises  above  described  to  her 
until  her  marriage  or  decease,  and  devised  to  his  chil- 
dren, Philip,  Mary  and  Margaret  (all  parties  to  this 
action),  the  reversion  and  the  remainder  thereof  after 
the  marriage  or  decease  of  his  said  wife,  the  same  to 
be  equally  divided  among  them  ;  that  in  and  by  the 
said  will  the  plaintiff,  Margaret  Diehl,  and  her  hus- 
band, the  defendant  John  Diehl,  and  the  defendant 
Mary  Eisele,  were  constituted  trustees  for  the  portion 
of  his  estate  devised  and  bequeathed  to  his  son,  Philip 
Lambart,  also  defendant  herein ;  that  the  rights, 
shares  and  interests  in  the  premises  above  described 
of  the  parties  to  this  action,  are  as  follows :  The 
defendant,  Margaret  Lambart,  is  entitled  to  the  use 
and  income  of  said  premises  until  her  marriage  or 
decease,  the  plaintiff,  Margaret  Diehl,  and  the  defend- 
ants, Philip  Lambart  and  Mary  Eisele,  are  each  seized 
of  and  entitled  to  the  undivided  one-third  part  of  said 
premises,  subject  to  the  estate  of  the  said  Margaret 
Lambart  therein  ;  the  share  of  the  defendant,  Philip 
Lambart  being  subject  to  the  inchoate  right  of  dower 
of  his  wife,  the  defendant  Christiana  Lambart ;  that 
all  the  parties  to  this  action  are  of  full  age  ;  that  the 
premises  hereinbefore  described  are  the  only  lands 
situate  within  this  state,  owned  in  common  by  said 
devisees  under  said  will ;  that  on  or  about  January  17, 
1883,  the  defendant,  Margaret  Lambart,  executed  and 
delivered  to  the  defendant,  Philip  Weber,  a  mortgage 
on  said  premises  to  secure  the  payment  of  $1,700  and 
interest;"  the  recording  of  such  mortgage,  and  that 
it  ^'is  a  lien  on  the  interest  of  said  Margaret  in  the 
whole  of  said  premises,"  and  demanded  ^^judgment 
for  a  partition  of  said  premises  between  said  parties 
according  to  their  respective  rights  and  interests,  and 
in  case  a  partition  thereof,  or  of  any  part  thereof, 
cannot  be  made  without  great  prejudice  to  the  owners 
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thereof,  that  the  same  or  such  part  thereof  as  cannot 
be  partitioned  may  be  sold  nnder  the  directions  of  this 
court;  and  the  proceeds  of  such  sale,  after  paying  the 
expenses  of  this  action,  be  divided  between  the  said 
parties  according  to  their  respectivi9  rights,  and  that 
plaintiff  may  have  such  other  relief  as  may  be  just." 

The  de/endant,  Christiana  Lambart,  demurred  to 
the  complaint  on  the  grounds  that  it  appeared  upon 
the  face  thereof :  (1)  that  *'  there  is  a  defect  of  parties 
plaintiff  in  this,   that  the  plaintiff  should  have  sued 
individually  and  as  trustee  under  the  last  will  and  tes* 
tament  of  Philip  Lambart,  deceased ;"  (2)  that  ^^  there 
is  a  defect  of   parties    defendant   because  Margaret 
Diehl,  Mar}^  Eisele  and  John  Diehl  as  trustees  under 
said   last  will  and   testament  are  necessary  parties 
defendant,  and  only  a  portion  of  them  as  trustees,  are 
made  parties  defandant;"   (3)  ^^  that  causes  of  action 
have  been   improperly  united,   to  wit,  the  cause  of 
action  alleged  in  favor  of  the  plaintiff  in  one  right,  for 
partition,  is  improperly  joined  with  an  alleged  cause 
of  action  in  favor  of  this  defendant,  Christiana  Lam* 
bart,  in  another  right,  and  where  neither  the  plaintiff 
nor   this  defendant  is  in  possession ;"   and  (4)  that 
the  Slid  ^^  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

D.  M*  Poriei\  for  defendant  and  demurrer. 

Onless  the  plaintiff  sued  as  trustee,  as  well  as 
individually,  she  is  to  be  taken  as  suing  as  an  indi* 
vidual  only,  and  is  not  a  party  to  the  action  in  her 
representative  capacity.  Sheldon  v.  Hoy,  11  Sow.  Pr, 
12 ;  Root  V.  Price,  22  Id.  872 ;  Butterfield  v.  Macom- 
ber,  Id.  150 ;  Merritt  v.  Seaman,  6  N.  T.  168 ;  Forrest 
t>.  Mayor  of  N.  Y.,  13  Abh.  Pr.  350 ;  Scrantom  «.  Far- 
mers and  Mechanics'  Bk.  of  Rochester,  83  Barb.  627 ; 
Hallett  V.  narrower,  33  Id.  637.  There  is  no  allegation 
in  the  complaint  that  the  life-tenant  has  assented  to 
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any  sale,   without  which  tio  partition   can  be  had. 
Hughes  V.  Hughes,  30  HuUj  349  ;  affg,  S.  C,  2  If.  T. 
Civ.  Pro.   139  ;    Sullivan   v.   Sullivan,   68  N.  Y.   37. 
There  is  no  allegation  that  the  property  is  sought 
to  be  partitioned  without  a  sale;  in  fact,  it  appears 
by  the  complaint,  that  it  cannot  be  partitioned  with- 
out a  sale.     Code  of  Civil  Procedurey  §  1533.    Nor 
can  a  sale  in   partition  be  made  subject  to  the  life 
estate.     Hughes  v.  Hughes,  supra.    There  is  no  alle- 
gation in   the  complaint  that  Christiana  Lambart's 
husband  is  dead,  but  on  the  contrary  he  is  made  a 
party  as  if  he  is  living,  and  she  cannot  be  compelled  to 
litigate  her  inchoate  right  of  dower  in  this  action. 
Sullivan  v.  Sullivan,  66  N.  T.  37 ;  Hughes  v.  Hughes, 
2  N.  Y.  Civ.  Pro.  139 ;  aflf'd,  30  Uun,  349 ;  Scheu  v. 
LeUning,  4  N.   T.  Civ.  Pro.  385.     By  section  1647 
(last  clause),  an  action  to  determine'  this  defendant's 
claim  to  dower  cannot  be  brought  until  the  expiration 
of  four  months  after  the  death  of  the  defendant's 
husband,  and,  by  the  last  clause  of  section  1638,  that 
section  does  not  apply  to  a  claim  for  dower. 

O.  &  M.  Levy^  for  plaintiff,  opiposed. 

No  one  can  be  both  plaintiff  and  defendant  in  the 
same  action.  Sherwood  v.  Barton,  23  How.  Pr.  533 ; 
S.  C,  36  Barb.  284  ;  Cole  v.  Reynolds,  18  N.  Y.  74-77 ; 
Kiely  v.  Niely,  11  N.  T.  Weekly  Dig.  487. 

As  long  as  all  the  necessary  parties  are  before  the 
court,  so  that  a  complete  disposition  of  the  tnatters  in 
eontroveray  can  be  made,  it  is  immaterial  whether  they 
are  plaintiffs  or  defendants.  If  the  complaint  states  a 
valid  trust  at  all,  the  effect  would  simply  be  that  the 
land  allotted  to  the  alleged  cestui  que  trust  would  be 
set  apart  to  the  plaintiff  and  the  defendant  trustees  as 
such.  The  objection  that  plaintiff  should  have  sued 
individually  and  as  trustee,  is  untenable.  It  would 
not  be  necessary  to  state  that  fact  in  the  title  of  the 
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action  so  long  as  the  neoessary  facts  are  set  np  in  com- 
plaint, showing  that  plaintiff  is  not  one  of  said  trust- 
ees. ...  At  any  rate,  the  defect,  if  any,  does  not 
affect  any  substantial  right,  and  must  be  disregarded 

on  demurrer.    Ayres  v.  Lawrence,  69  If.  T.  193 

There  is  no  force  in  the  suggestion   of  defendant's 
counsel  that  Christiana  Lambart  cannot  be  compelled 
to  litigate  her  inchoate  right  of  dower  in  this  action. 
Section  1647  of  the  Code  applies  only  to  actions  to  com- 
pel determination  of  a  claim  to  real  property.    Hiis  is 
not  such  an  action.     On  the  contrary,  the  claim  of 
Christiana  Lambart  to  an  inchoate  right  of  dower  ia 
the  share  of  her  husband  Philip  is  not  disputed,  but  is 
expressly  recognized  in  the  complaint  as  a  valid  right 
and  claim,  and  her  inchoate  right  of  dower  will  simply 
attach  to  the  share  set  apart  to  her  husband.*  .    .*  .    . 
On  the  question  of  possession  there  is  nothing  in  the 
complaint  to  show  that  plaintiff  and  defendants  are 
not  in  possession.    The  complaint  shows  actaal  or  con- 
structive possession,  and  parties  seized  in  fee  of  land 
may  maintain  x)artit]on  though  it  is  subject  to  a  right 
of  possession  in  trustees  created  under  a  will  for  the 
purpose  of  executing  the  trust.    Chapman  «.  Cowen- 
hoven,  7  Hun^  841.    Even  an  existing  admitted  life 
estate,  although   covering  the  whole  premises,  does 
not  prevent   the  remainderman    from  being  deemed 
in  possession.     Blakely  v,  Calder,  15  N.  F.  617. 

Whatever  doubts  have  heretofore  existed  as  to  the 
right  of  a  remainderman  to  bring  partition  while  there 
was  an  outstanding  life  estate,  is  now  settled  by  sec- 
tion 1533  Code  of  Civil  Procedure. .  .  See  Mr.  Throop's 
note  on  this  section,  showing  that  it  was  enacted  to 
meet  such  a  case.  .  .  .  Section  1647  of  the  Code,  also 
cited  by  defendant,  does  not  apply  to  this  case.  There 
is  no  attempt  here  made  to  determine  defendant^ 
^■i— i>— — ^-^»»^^— »^— ^""■»^— ^i^^— ^-^— ^^^^— — ^— ^— »— i^  ■  -  1 1  ■  I  ■  ^— ^-^»-^— »— »j^^ii^™^^»^^»^^^»i^^^»^— ^ 

*  Bee  Huntington  v,  Huntington,  9  N.  7.  Oh.  Pro,  ISS. 
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Christiana  Lamhart's  claim  to  dower,  for  the  reason 
that  her  interest  herein  is  simply  inchoate  and  not  a 
dower  right. 

Lawrknce,  J. — I  am  of  the  opinion  that  the  com- 
plaint states  facts  sufficient  to  constitate  a  cause  of 
action.  Section  1583  of  the  Code  of  Civil  Procedure 
authorizes  an  action  for  the  partition  of  real  property 
by  remaindermen  or  reversioners,  subject  to  the  inter- 
est of  the  person  holding  the  particular  estate  therein. 
The  demand  in  the  complaint  that  the  property  be 
sold  is  inconsistent  with  the  provisions  of  the  Code, 
but  the  demand  does  not  affect  the  cause  of  action. 
For  aught  that  appears  upon  the  face  of  the  com- 
plaint, the  property  can  be  actually  partitioned.  It 
may  appear  upon  the  trial  that  the  partition  cannot 
be  made  without  great  prejudice  to  the  rights  of  the 
owners,  in  which  event,  under  section  1683  of  the  Code, 
the  complaint  must  be  dismissed ;  but  it  cannot  be 
assumed  upon  demurrer  that  a  partition  cannot  be 
made  without  such  prejudice. 

The  third  ground  of  demurrer  cannot,  I  think,  be 
sustained. 

This  is  not  such  an  action  as  is  contemplated  by  ^ 
spction  1647  of  the  Code,  and  the  provisions  of  that  sec- 
tion do  not  apply.  In  regard  to  the  other  grounds  of 
nemurrer  I  deem  it  sufficient  to  say  that  as  all  the 
parties  are  before  the  court,  and  as  from  the  aver> 
ments  in  the  complaint,  the  rights  which  they  claim 
either  individually  or  in  a  representative  capacity 
appear,  I  do  not  think  that  it  can  be  said  that  there 
is  a  defect  of  jjarties,  either  plaintiff  or  defendant. 
The  case  of  Sclieu  t.  Lehning  (4  N.  Y.  Cio.  Pro.  386), 
is  distinguishable  from  this,  because  there  it  appeared 
that  an  actual  partition  could  not  be  had.  Here  it 
does  not  so  appear  upon  the  face  of  the  complaint. 

Vol.  IX.— 18 
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Besides,  that  case  arose  upon  a  trial  and  not  npon  a 
demarrer  to  the  comphunt. 

There  must  be  judgment  for  plaintiff  overruling 
the  demnrrer,  with  leave  to  the  defendant  to  answer 
over  on  payment  of  costs. 


ABEEL,     ET   AL.,     Apfslbants,    t>.   ANDERSON. 
ALLEN,  AS  AssiGNicEy  ktc.,  RBSPomoBNT. 

SUPEEHB      CoUBT,      FiBST      DbPABTMENT,      QENJiBAI. 

Tbbm,  Ma  boh,  1S86. 
§§  1405,  2446,  2447. 

I 

SMautun—Bjttent  of  lien  of—  Wkem  ItmL 

The  provision  of  the  Code  of  Civil  Procedure  ((  1405),  that  the  goods 
nnd  chattels  of  a  judgment  debtor,  when  situate  within  the  juris- 
diction of  tlie  officer  to  whom  an  (execution  against  property 
is  delivered,  are  bound  by  the  execution  from  the  time  of  the 
deliverythereof  to  the  proper  officer  to  be  executed,  relates  only  to 
such  |>roperty  as  can  be  levied  upon  nnd  sold  under  the  execution, 
and  there  must  be  an  actual  levy  during  tlie  f.fe  of  the  execution, 
or  otherwise  the  lien  of  the  execution  i»  lost. 

Where  an  execution  against  property  was  issued  to  the  sheriff,  who 
demanded  its  payment  from  the  judgme  t  debtor,  and  thereafter 
the  judgment  debtor  mikde  a  general  assignment  for  the  benefit  of 
creditors,  and  the  execution  was  returned  unsatisfied, — Meld^  that 
the  demand  made  by  the  sheriff  did  not  create  snch  a  lien  on  the 
debtor^s  property  within  his  county  as  would  entitle  the  creditor 
to  an  order  that  it  be  delivered  to  a  receiver  appointed  in  aupple- 
mentary  proceedings. 

{Decided  Mat^eh  5,  1686.) 

Appeal  from  order  di^nying  motion  that  property 
in  the  hands  of  the  respondent  as  assignee  of  the 
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dafeodant  and  judgment  debtor  be  delivered  tp  his 
xecaiyer  to  be  applied  on  accoai^t  of  the  judgokeut 

Thi»  opinion  ototea  the  faotfii 

E.  8.  ffaichj  tQX  jiadgment  oreditor,  appellant 

I 

D.  NicoU^  for  assignee,  respondent. 

Davis,  P.  J. — The  plain tiflf,  in  this  action  recovered 
their  judgment  against  the  defendant,  John  J.  Andes- 
son,  and  issued  execution  thereon  on  October  1,  1884. 
On  October  8,  1884,  the  defendant  made  a  general 
assignment  for  the  benelit  of  creditors  to  James  I^. 
Allen,  the  respondent  on  this  appeal.  The  plaintiffs 
claim  that  their  judgment  and  execution  was  a  lien 
upon  the  property  of  the  defendant  prior  to  such  gen- 
eral assignment.  No  levy  had  been  made  of  the  exe- 
cution before  the  ansignment,  but  a  demand  for  the 
payment  of  the  execution  was  made  by  the  sheriff 
prior  to  the  making  of  the  assignment,  and  thereafter 
the  execution  was  returned  unsatisfied.  Proceedings 
supplementary  to  execution  were  had,  and  one  Henry 
A.  Wheeler  was  appointed  receiver  of  the  property 
of  the  defendant.    The  receiver  duly  qualified. 

The  question  presented  is  whether  the  demand 
made  by  the  sheriff  of  payment  of  the  execution  oper- 
ated to  give  him  such  a  lien  upon  the  property  of  thid 
defendant  as  entitles  the  plaintiffs  to  the  remedy  they 
now  seek.  The  court  below  held  that  no  lien  was 
acquired. 

Section  1405  of  the  Code  of  Civil  Procedure  pro 
vides  that  the  goods  and  chattels  of  the  judgment 
debtor  situated  within,  the  jurisdiction  of  the  ol|cer, 
are  bound  by   the  execution    from   the  time  of  its 
delivery  to  the  officer  to  be  executed. 
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This  relates,  however,  to  only  such  property  as  caa 
be  levied  upon  an(i  sold  by  the  sheriff ;  and  there 
mast  Matt uctual  levy  during  the  life  of  theexBca- 
tion,  or  <»therwise  the  lien  of  the  execution  is  lost 
(Hathaway  o.  llowell,  54  JV.  T.  97  ;  Walker  v.  Henry, 
86  if;  F.' ISO).  In  this  case,  there  was  no  lien  upon  any 
property.  The  execution  was  returned  unsatisfied,  and 
a  receiver  in  8U{)plenientary  proceedings  was  there- 
after appointed,  who  duly  qualified.  If  Allen,  the 
assignee  of  the  judgment  debtor,  did  not  take  title  to 
the  assigned  property,  then  the  receiver  appointed  in 
the  supplementary  proceedings  was  vested  with  such 
title.  But  the  validity  of  the  assignment  in  this  case  is 
not  attacked.  It  is  simply  asserted  tliat  the  judgment 
arid  esteoution  and  the  demand  of  payment  made  upon 
'th(^  d^fiandant  under  the  execution  in  its  Hferime 
created  a  lien  whicli  can  be  enforced  under  sections 
2446,  2447  of  the  Code. 

We  are  of  opinion,  as  was  the  court  at  special  term, 
that  ho  such  lien  was  created  by  the  demand,  and  that 
the  title  of  the  assigned  pi'oi)erty  vested  in  the 
assignee,  ^Uen,  and  so  far  as  any  facts  are  developed 
in  thiaf  case,  can  only  be  reached  and  affected  by  the 
plaintiffs,  as  judgment  creditors  by  an  action  begun 
either  by  themselves  or  the  receiver  to  set  aside  the 
assignment  upon  grounds  affecting  its  validity. 

Bat  whatever  may  be  the  remedy  that  exists,  it  is 
quite  clear  to  us  that  under  the  provisions  of  the  Code 
the  coiirli  had  no  power  to  order  the  application  of  the 
property  or.its  proceeds  in  the  hands  of  the  asssignee 
upon  the  judgment  of  the  plaintiffs  for  its  payment. 

The  •order  should  be  affirmed,  with  $10  costs  and 
disbursements. 


u 


DAi9'»ts  and  Brady,  JJ.,  concurred. 
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BOWEN,  ET  AL.,  AppxxLANTe,  V.  STILWELL,  Buur 

VITING  PaBTKBR,  ETO.,  BEdPONiDBWr.  :: 

* 

ClTT  COUBT  OF  NsW  YoBK,  GXNBRAI.  TSBII,  (AFBIL, 

1886. 

§§667,844. 

Arrat — Protif  giving  court  jurwLiction  to  uauo  order  of^-Oort^flcate  to 
affidavit  taken  viithout  the  state —  When  not  m/^ffleioM, 

To  give  the  court  jarisdiction  to  issue  an  order  of  arrest  agaSnst  a 
person,  the  facto  relied  upon  as  ground,  for  the  arrest  ntoft-beahown 
by  the  affidavit  of  the  plaintiff  or  some  other  person, — i.  <.,  by  a 
statement  or  declaration  reduced  to  writing,  and  verified  bj  an  olft- 
cer  having  authority  to  administer  an  oath  or  affirmation. [^] 

An  affidavit  taken  without  the  State  before  &n  officer  of  another  State, 
cannot  be  used  in  this  State  unless  it  is  accompanied  by  a  certificate 
of  the  principal  ministerial  officer  of  the  county  that  the  bfficer 
before  whom  the  affidavit  was  sworn  to  was  duly  authotized  to  take 
the  same,  and  that  his  signature  is  genuine. [^']  There  must  be  a 
substantial  compliance  with  this  requirement,  and  the  certiOcatc 
must  state  facts  from. which  the  legal  inference  of  authority  to 
administer  the  oath,  and  that  it  was,  in  fact,  administered  by  the 
person  who  had  the  authority,  will'  irresistibly  fiow.[*J  A  ccrtiflciiitc 
that  the  officer  taking  the  affidavit  was  a  notary  pubRck^nly  com- 
missioned and  sworn  is  not  sufficient,  as  it  does  not  indicate  what 
official  acts  lie  was  authorised  to  perform,  a9<t  W  will  ;ifiot  be 
assumed  that  such  officer  had  the  same  powers  atf  Ai|  officer  of  that 
name  has  in  this  State. [*]  Such  a  certificate  la  at»o  insufficient'  if 
it  does  not  state  that  the  certifying  officer  is  acquainted  with  the 
handwriting  of  the  officer  taking  the  affidavit. [•']         > 

Williams  c.  Waddell  {h  N,  F.  Oh,  Pro,  191);  Harris  t>,  Dorkee  (S(  JJ. 
876);  Phelps  e.  Phelps  (6  Id.  117;  aff'd,  82  Bun^M^)x  Smith  a. 
Tim  (U  Abb.  N.  C.  447),  fol lowed.  [«,•] 

Where  there  was  annexed  to  an  affidavit  taken  without  the  State,  # 
certificate  of  the  clerk  of  the  county  in  which  It  waatakoil  tbstttie 
officer  before  whom  it  was  taken  ^*  was,  at  the  time  oif  tl^ifig-tbo 
■ame,  a  notary  public  in  and  for  said  oouaty  duly  coi)^tt^^loDec| 
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and  sworn,  and  to  whose  official  acta  as  such  full  faith  and  credit 
were  due,  and  that "  he  believed  such  notary^s  signature  thereto  to 
t>e  genuine, — Held,  that  this  was  not  a  sufficient  certificate  to 
aathb^ln  the  tae  of  the  affidsfvit  in  the  state.  [*,^,*,*^] 

HoAoAK,  Oh.  J.  (ooncurting  in  result),  -^kiH  that  a  vnore  liberal  eon- 
•tmotion  of  the  statute  requiring  a  certificate  to  the  authority,  etc, 

.  of  nrtOL  ofieer  of  'another  State  before  whom  an  aflldavit  is  takeo, 
should  be  adopted. ['^]      # 

(Decided  April  26,  1886.) 

Appeal  by  plaintiff  from  an  order  of  the  special 
term  ^vacating  an  order  for  the  arrest  of  the  defend- 
ant. 

The  action  was  brought  to  recover  moneys  received 
by  the  firm  of  Tompkins  &  Stilwell,  of  which  the 
/defendant  is  the  sole  surviving  partner,  as  the  factors, 
agents  and  brokers  of  plaintiff  in  a  fiduciary  capac- 
ity. 

The  order  of  arrest  was  granted  on  a  verified  com- 
plaint ;  an  affidavit  of  Charles  H.  Bowen,  one  of  the 
plaintiffs,  and  an  ^affidavit  made  by  the  plaintiffs' 
attorney.  The  verification  of  the  complaint  and 
Bowen's  affidavit  were  sworn  to  in  the  county  of 
Portage,  Ohio,  before  '*C.  D.  Ingell,  Notary  Public," 
and  attached  to  each  was  a  certificate  reading  as  fol- 
lows : 

*' The  State  of  Ohio, 
'*  Portage  County  : 
*'l,  John  Porter,  county  clerk  and  clerk  of  the 
court  of  common  pleas  within  and  for  the  county  of 
Portage  and  State  of  Ohio,  do  hereby  certify  that  C. 
D.  Ingell,  Esquire,  before  whom  the  foregoing  and 
annexed  affidavit  was  taken,  was,  at  the  time  of  taking 
the  same,  a  notary  public  in  and  for  said  county,  duly 
eommisbioned  and  sworn,  and  to  whose  official  acts  as 
sudi  loll  faith  and  credit  are  due,  and  that  the  lore- 
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■        1 

going  signature  purfiorting  'to  be  his,  I  believe  to  be 
genuine. 

'^In  witness  whereof  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  said  court  at  Ravenna, 
this  eighth  day  of  December,  A.  D.  1885. 

''  JOHK  PORTBR, 

[L.  8.]  *' Clerk." 

The  special  term  held  these  certificates  insufficient, 
and,  as  the  affidavit  of  the  attorney  would  not  sustain 
the  order  of  arrest,  vacated  it. 

Horatio  F.  Averill^  for  plaintiff  ^appellant. 
Wilson  M.  Powell^  for  defendantrespondent. 

[>]  Browne,  J. — ^To  give  the  court  jurisdiction  to 
issue  an  order  of  arrest  against  a  person  the  facts 
relied  upon  must  be  presented  by  the  affidavit  of 
the  plaintiff  or  some  other  person  {Code  qf  dnU  Pro- 
ceduTCy  §  667).  The  affidavit  required  is  a  statment 
or  declaration  reduced  to  writing  and  verified  before 
an  officer  having  authority  to  administer  an  oath  or 

affirmation. 
[•]  Section  844  of  the  Code  provides  that  *'an  oath 

or  affidavit  required,  or  which  may  be  received,  in 
.an  action,"  &c., '^  may  be  taken  without  the  State,  .  .  . 
before  an  officer  authorized  by  the  laws  of  the  State, 
to  take  and  certify  acknowledgments  and  proof  of 
deeds,  to  be  recorded  in  the  State  ;" — and  when  accom- 
panied by  certificate  of  the  county  clerk  6r  other  offi- 
cer as  provided  by  chapter  657,  Laws  of  1867,  that 
such  officer  was  duly  authorized  to  take  the  same,  and 
tliat  the  signature  of  the  officer  is  genuine,  &c.,  the 
same  ''may  be  used  as  if  taken  and  certified  in  this 
State,  by  an  officer  authorized  by  law  to  take  and  cer- 
tify the  same.*' 


/ 
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The  paper  pnrporting  to  1>q  ap  affidavit  of  the 
plaintiff  Charles  H.  Bowen,  taken  before  an  o£Bcer  ia 
the  State  of  Ohio,  and  upon  which  the  order  of  arrest 
in  this  action  was  granted,  is  not  accompanied  by  a 
proper  certificate,  and  failed  to  vest  the  court  with 
jurisdiction  to  issue  the  order  of  arrest  in  question. 

When  the  law  vests  a  power  in  a  person  to  per- 
form an  act  or  acts,  and  prescribes  the  manner  in 
which  the  same  is  to  be  autheuticatedj  a  court  has  no 
right  to  depart  from  the  plain  provisions  of  the  stat- 
utes, and  it^  is  its  duty  to  exact  the  evidence  which 
the  legislative  body  prescribes  for  its  guidance  under 
stated  circumstances. 

The  legislature  of  this  State,  in  order  to  facilitate 
the  administration  of  justice,  and  to  avoid  cumbOT- 
some  and  special  designation  of  officials,  clothed  a 
class  of  officers  in  other  States  with  power  to  admin- 
ister baths  to  persons  in  those  States  which  might  be 
required  for  use  in  this  State  ;  the  simple  qualification 
of  such  officer  being,  that  he  should  be  authorized  by 
the  laws  of  his  own  State,  to  take  and  certify  acknowl- 
edgment and  proof  of  deeds  for  record  within  that 
State.  To  make  certain  that  such  authority  was  exer- 
cised by  the  proper  officer  without  regard  to  the  offic- 
ial title  he  bore  in  his  own  State,  the  legislature  pro- 
vided that  such  authority  should  be  authenticated  by 
the  certificate,  and  that  such  certificate  should  be* 
a  declaration  that  such  officer  was  authorized  to  take 
acknowledjyment  of  deeds,  by  the  principal  ministerial 
officer  of  tliH  county  for  which  the  officer  who  admin- 
istered the  oath  was  authorized  to  act.  It  should  also 
contain  the  evidence  that  he  did,  in  fact,  and  in  his 
own  person,  thus  act,  which  is  satisfied  by  the  declar- 
ation of  the  certifying  officer  that  he  was  acquainted 
with  the  handwriting  of  the  officer  who  administered 
the  oath,  and  that  he  believed  ic  to  be  genuine. 

The  wild  scope  of  this  enactment  demanded  these 
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safeguards  relative  to  their  exercise,  and  no  hardship 
can  resnit  from  requiring  their  observance.  While 
justice  should  not  be  defeated  by  technical  distinctions, 
yet  too  enbrged  liberality  in  the  interpretation  of 
evidence  claimed  to  be  a  compliance  and  in  conformity 
with  a  positive  enactment  is  not  often  more  harmful, 
but  it  offers  a  premium  for  loose  and  careless  prac* 

tice. 
[']  Substantial  compliance  with  this  statute  is  all 
that  is  required*;  but  this  means  that  the  certify* 
ing  officer  must  state  enough  in  his  certificate  from 
which  the  legal  inference  of  authority  to  administer 
the  oaih,  and  that  it  was  in  fact  administered  by  the 
person  who  had  the  authority,  will  irresistibly  flow. 

There  is  nothing  in  the  certificate  in  question  from 
which  by  the  most  liberal  construction  any  inference 
can  be  drawn  that  the  officer  who  administered  the 
oath  was  authorized  to  take  and  certify  acknowledg- 
ment or  proof  of  deeds  for  record  in  Ohio. 
[*J  The  statement  that  he  was  a  notary  public  duly 
commissioned  and  sworn,  does  not  indicate  what 
official  acts  under  the  laws  of  Ohio  he  was  authorized 
to  i>erform.  Presumption  of  authority  to  take  an 
acknowledgment  of  deeds  for  record  in  that  State  can- 
not be  indulged  in  because  the  officer  bears  the  title  of 
officer  who  within  our  State  would  have  such  author- 
ity. The  evidence  contaihed  in  the  certificatia  as  to 
the  authenticity  of  the  signature  of  the  officer  who 
[*]  administered  the  oath  is  lacking  in  the  first  prin- 
ciple which  would  give  it  value  as  evidence  in  any 
court  of  justice — want  of  knowledge  of  the  officer's 
handwriting.  The  testimony  of  the  certifying  officer, 
if  he  was  called  as  a  witness  to  prove  the  signature, 
would  be  rejected,  if  the  extent  of  his  evidence  was 
that  the  signature  purports  to  be  that  of  the  officer, 
followed  by  the  declaration  that  he  believed  it  to  be 
genuine.    This  is  the  extent  of  the  evidence  contained 
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in  the  cerrifioate — the  belief  being  predicated  upon  tlie 
fact  that  the  name  of  tbe  officer  who  was  supposed  to 
have  administered  tbe  oath  was  written  upon   the 

paper  which  was  certified. 
[']  The  legislature,  mindfal  of    tbe    elementary 

principle  of  evidence  above  mentioned,  required 
the  incorporation  of  knowledge  of  the  officer's  hand- 
writing in  the  certificate  wbich  the  law  that  commis- 
sioned the  officer  to  administer  the  oath  in  other  States 
directed  should  accompany  the  oath,  to  entitle  it  to  be 

read  in  evidence  in  the  courts  of  this  State. 
[^  The  question  determined  here  is  not  new.    It 

has  received  careful  consideration  from  able  jurists 
in  recently  adjudged  cases  (William  v.  Waddell,  6 
^\  r.  Olv.  Pro.  191 ;  Harris  v.  Durkee,  6  Id.  676 ; 
Phelps  V.  Phelps,   6   Id.   117;  affi'd,  32  Sun,   642; 

Smith  V.  Tim,'  14  Abb.  N.  O.  447). 
[•]  These  cases  should  be  followed,  for  the  reason 

that  they  give  the  correct  interpretation  to  the 
latest  enactments  upon  the  law  under  examination. 
Some  of  the  earlier  cases  to  which  our  attention  has 
been  directed  as  having  application  to  the  question 
have  been  examined  by  me.  I  do  not  find  in  them  any 
principle  in  antagonism  to  the  rule  laid  down  in  the 
cases  above  cited.  Under  the  special  statutes,  by 
authority  of  which  the  officer  performed  the  duty 
devolving  upon  him,  enough  appeared  in  the  certificate 
from  which  the  court  could  in  those  earlier  Qiases  imply 
a  sufficient  and  substantial  compliance  with  the  stat- 
ute by  the  authorized  officer. 

The  order  will  be  affirmed,  with  costs  to  the  respon- 
dent. 

[•]  McAdam,  Ch.  J. — [Concurring.] — 1  concur  in 

the  opinion  of  Judge  Browne  that  the  order  ap 
pealed  from  must  be  affirmed,  and  I  do  so  on  account 
of  ^the  recent  authorities  he  cites. 
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in  My  individual  opinion  is  tliat  those  cases  are 

not  sufficiently  liberal  in  their  construction  of  the 
statute.  The  better  rule  is  laid  down  in  prior  cases 
holding  that  the  certificate  need  not  be  in  the  precise 
language  of  the  statute ;  that  it  is  enough  if  there  be  a 
substantial  compliance  with  the  statute  (Canandarqua 
Academy  v.  McKechnie,  19  Hun,  162,  and  cases  cited). 
This  case  applied  the  rule  of  liberal  construction  to  a 
certificate  of  acknowledgment,  which  is  certainly  of 
as  much  importance  as  a  county  clerk's  certificate  to 
the  offlcer^s  power  to  act  and  the  genuineness  of  his 
signature.  The  cases  cited  by  the  appellant  apply  the 
same  rule  to  a  county  clerk's  certificate  (3  JIUl,  461  ;* 
12  Wend.  223  ;t  20  N.  Y.  Weekly  Big.  215^). 

True,  the  certificate  does  not  say  that  the  ofilcer 
was  ^'  duly  authorized  to  take  the  same." 

Abbott,  in  his  Law  Dictionary,  says,  that  a  **  notary 
jmblic  is  an  officer  known  in  the  laws  of  all  civilized 
countries,  .  .  .  and  in  modern  times  his  most 
characteristic  duty  is  to  attest  the  genuineness  of  any 
deeds  or  writings  in  order  to  render  the  same  available 
as  evidence^  in  any  other  county."  He  has  been 
regarded  as  b,  sort  of  quasi-Judicial  officer,  and  the 
county  clerk  certifies  that ''  bis  official  acts  are  entitled 
to  full  faith  and  credit."  He  further  certifies  that "  he 
believes  the  signature  to  be  genuine."  Considering 
the  fact  that  the  notary  was  ^*  duly  commissioned  and 
sworn,"  in  the  county  where  the  oath  was  adminis- 
tered, his  official  signature  must  be  on  file  there,  and 
the  opinion  of  the  county  clerk  in  whose  charge  the 
original  signature  is,  that  he  believed  that  attached 
to  the  Jurat  is  genuine  is  competent  evidence  of  the 
fact. 

«  111        I  .  Ill  ■  I  .-      ■■■       IP  — ^M.— — ^11— » 

*  MaDufacturers'  A  Mechanics*  Baok  «.  Cowden. 

t  Belden  v.  Deroe. 

X  Roes  «.  Wigg,  8.  C,  fully  reported,  6  N,  F.  Ow.  Pro.  IMMk 
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A  glance  at  the  laws  of  Oliio  sliovr:}  that  a  aotary 
has  i)Ower  to  administef  oaths  (1  Okio  R.  S.  by  Wil- 
liams, §  118),  and  while  the  conrts  will  not  take  notice 
of  the  laws  of  a  foreign  State,  the  volume,  when  pfo- 
daced,  is  evidence  {Code  of  Ciml  Procedure^  §  942). 

The  affidavit  on  which  the  order  of  arrest  was 
granted  shows  good  grounds  for  the  arrest,  and  the 
Tacating  of  the  order  on  subtle  cechnicaiicies  seems  to 
be  a  sacrifice  of  snbstance  for  form,  yet  under  the 
^']  strict  construction  put  upon  the  statute  in  the 
cases  referred  to  by  Judge  Browne,  I  concur  in 
the  result  arrived  at  by  him,  and  agree  that  the  order 
appealed  from  must  be  affirmed,  with  costs. 


KEPLER,  KT  AL.,  Respondents,  v:  MERKLE,  bt  al., 

Respondents. 

JOSEPH  KOCH,  Refeker,  Appellant 

Supreme  Court,  First  Department,  Ge^kpalTabv, 

March,  1886. 

§§  3296,  3297. 

a 

Rrferee^tifee&  in  action  of  partition — When  such  referee  properly  charged 

interest  on  the  funds  in  his  hands. 

The  feci  of  a  referee  ii|>pointed  to  sell  real  property  pnrauMnt  to  a 
judgment  in  an  action,  and  the  disburscmenta  allowed  him,  are  the 
same  as  those  iillnwed  to  the  sheriff. p]  Where  the  referee  is 
required  to  take  security  upon  n  B;i1e  or  to  distribute  or  apply  or 
ascertain  and  report  upon,  the  distribution  or  application  qf  any  of 
the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the  com- 
missions  upon  the  amount  so  secured,  distributed  or  applied, 
allowed  by  law  to  an  executor  or  administrator  for  leceirtng  and 
paying  out  money.  [*] 
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Sttdii  a  tefene  k  eotitled  to  aiidtioaoer*8  fees  as  n  dkburMOioat.E*] 

A  r«teree  to  take  and  state  the  accounts ,  of  the  several  parties  in 
interest  in  a  partition  sait^ia.  Id  tbe  absence  of  an  agreement  fixing 
a  greater  rate,  entitled  to  six  dollars  for  each  sitting  upou  the  trial 
of  the  issues  before  him.  ['] 

Bzample  of  a  case  in  which  it  was  held  that  the  proper  amount  of 
fees  was  allowed  a  referee  appointed  in  an  action  of  partition  to 
sell  and  state  the  accounts  of  the  parties  in  interest. P, *,*,*] 

Inhere  on  a  reference  to  take  and  state  tbe  accoants  of  tbe  parties  in 
an  action  of  partition,  tbe  counsel  took  time  to  submit  briefs  after 
the  submission  of  tlie  case,  and  there  was  a  long  delay  on  the  part 
of  the  referee  in  distributing  the  money  in  his  hands,  and  in 
making  his  report,  for  which  there  did  not  seem  to  be  any  necessity, 
and  it  did  not  appenr  that  it  would  bare  been  difficult  to  have 
deposited  the  money  in  a  trust  company,  or  that  the  referee  had 
not  received  interest  thereon, — Held,  that  the  referee  was  properly 
aliargcd  with  interest  at  the  rate  he  could  huve  obtained  from  a 
trust  company  [)ending  the  reference,  to  wit,  three  per  cent,  on  the 
moneys  in  his  hands,  from  the  expiration  of  sixty  days  after  the 
tiling  of  the  briefs  of  counsel   to  the  date  of  paying  out  the 

.     8ttme,[»,*,\«] 

{^Decided  March  5,  1886.) 

Appeal  from  the  order  of  the  8X)eoial  term  determin- 
ing tbe  fees  and  allowance  of  the  referee,  and  charging 
him  wUh  interest  on  the  mooieys  retained  in  his  hands. 

The  facts  appear  in  the  opinion. 

Joseph  Koch^  referee,  appellant  in  person. 

John  Hardpy  for  plaintiff-respondent. 

Oeorge  IF.  McAdam  and  /K  S.  Harris^  for  defend- 
ants-respondents. 

Davis,  P.  J. — ^The  appellant  as  referee  to  sell  real 
property  pui'snant  to  a  judgment  in  an  action  of  i)ar- 
titioa,  rfeceived  the  order  of  reference  on  July  C,  1881. 
He  subsequently  sold  the  property,  and  on  August  27, 
1881,  a  reference  to  take  and  state  the  accounts  of  the 
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several  parties  in  interest  was  made  to  him.  The 
accounting  was  continued  along  tor  a  i>eriod  of  timef 
and  divers  sums  were  paid  to  the  respective  jiartiea, 
but  the  referee  kept  in  his  hands  a  sum  belonging  to 
the  respondent,,  Mary  Bopp,  an  infant,  until  October^ 
1883.  He  mad<»  his  liaaL  report  on  May  27,  1884,  to 
which  exceptions  were  filed.  Those  exceptions 
brought  up  the  qnesti^m-  of  allowance  of  his  fees  and 
charges,  and  also  whether  or  not  he  should  be  charged 
with  interest  oi^  the  moneys  in  his  hands. 

In  determining  the  question  the  special  term 
delivered  the  following  opinions,  which  fix  the  fees  of 
the  referee  and  charges  him  with  interest  at  the  rate 
of  three  per  cent.  : 

Lawkence,  J.* — ''I  am  of  the  opinion  that  the 
exception  to  the  referee's  fees  should  be  sustained. 
By  section  3297  of  the  Code  of  Civil  Procedure,  the 
fees  of  a  referee  appointed  to  sell  real  property  pur- 
suant to  a  judgment  in  an  action  are  the  same  as  those 
allowed  to  the  sheriff,  and  he  is  alsa  allowed  the  same 
disbursen>ents  as  the  sheriff  (see  Richard^^;.  Richards, 
2  Abb.  N.  a  98  ;  Daly  v,  Jacob,  2 i<?.  97).  The  sheiiffs 
fees  would  be :  For  receiving  and  posting  notices  of 
sale,  $10 ;  attending  sale,  $10  ;  drawing  deed,  $5 ; 
drawing  report  of  sale,  $5 — totol,  $30.  By  section  3297 
of  the  Code  of  Civil  Procedure  it  i«  also  provided  that 
where  a  referee  i«  required  to  take  security  upon  a 
sale,  or  to  distribute  or  apply,  or  ascertain  and  report 
upon  the  distribution  or  ugplicationof  any  of  the  pro- 
ceeds of  the  sale,  he  is  also  entitled  to  one-half  of  tht^ 
(.'onimissions  upon  the  amount  so  secured,  distributed 
or  «i)plied,  allowed  by  law  to  an  executor  or  adminis- 
trator for  receiving  and  paying  out  money.  An 
executor's  fees  would  be  live  per  cent,  on  the  first 
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01,000,  $60 ;  two  and  one-half  per  cent,  on  IS^SfiO, 
$213.75,  making  a  total  of* $263.75,  one^half  of  wbicb 
would  be  $101,87},  which,  being  added  to  the  fee^ 
above  mentioned  ($30),  woald  makea  tot^l  of  $161. 87|. 
The  referee  claims  that  there  were  twenty  two  6Uciiig3 
apon  the  trial  of  tlie  issues  before  him.  This  is  dis- 
puted by  the  parties  taking  exception,  but  as  there  is 
some  doubt  about  it,  I  shall  assume  that  there  w^s 
that  number  o£  sittings.  As  no  agreement  was  made 
that  the  referee  should  i*eceive  a  greater  compensation, 
he  can  only  claim  the  statutory  fee  of  $6  for  each  sit- 
(ing,  which  would  make  $132,  and,  allowing  him  five 
sittings  for  drawing^  his  report,  he  would  be  entitled 
for  such  services,  to  $30  more,  or  to  $162.  I  think  that 
the  referee  is  entitled  to  the  auctioneer's  fee  as  a  dis- 
bursement.* 

^^lam  of  the  ox>inion  that  the  referee  should  be 
charged  interest  upon  the  amounts  received  by  him, 
inasmuch  as  it  does  not  appear  that  there  was  any 
necessity  for  the  delay  which  has  raken  place,  or  that 
there  would  have  been  any  difficulty  in  depositing  the 
money  in  a  frust  company  pending  the  litigation.  The 
other  exceptions  as  to  the  amounts  allowed  to  and 
charged  against  the  various  parties  by  the  referee,  I 
shall  not  consider,  because  I  regard  them  as  too  gen- 
eral in  their  character.  Let  an  order  be  drawn  in 
accordance  with  these  views  and  settled  on  two  dnys' 
notice.*' 

Lawuenok,  J.f — ''  I  have  reexamined  chia  ctts&  on 
Mie  motion  made  this  morning.  In  view  of  the 
explanation  contained  in  the  referee's  affidavit  ai*  to 

♦The  auctioneer's  fee  was  $17. 

t  This  opinion  v/as  filed  June  15,  1885,  on  an  application  for  a 
reconsideration  of  the  determination  of  Judge  Lawbbkcb  stated  in 
his  first  opinion  above  quoted 
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the  cause  of  the  dehiy,  I  do  not  think  that  he  should 
be  charged  with  interest  from  the  date  of  the  submis- 
sion of  the  case,  inasmuch  as  counsel  took  time  in 
which  to  submit  briefs,  and  the  case  does  not  seem  to 
have  been  pressed  hy  counsel.  If  the  referee  be 
allowed  sixty  days  from  the  time  of  the  filing  of  the 
briefs  of  counsel,  to  wit,  until  May  3,  1882,  for  the 
consideration  and  determination  of  the  case,  I  think 
that  is  all  that  he  can  reasonably  ask.  As  to  the  rate  of 
interest,  I  am  of  the  opinion  that  the  refei^ee  should 
not  be  charged  more  than  he  could  have  obtained  from 
a  trust  company  pending  the  reference,  to  wit,  three 
per  cent.  See  decision  of  Van  Buunt,  J.,  in  Witthaus 
V.  Schack,  filed  April,  1885.  Credit  will  \)f  course  be 
allowed  to  the  referee  for  the  payments  made  by  him, 
and  the  interest  will  only  be  computed  upon  the  bal- 
ance or  balances  remaining  after  deducting  such 
payments.*' 

We  have  looked  carefully  into  the  case  and  are  of 
the  opinion  that  it  was  properly  disposed  of  by  the 
court  below,  for  the  reasons  assigned  in  the  opinions 
quoted,  and  that  the  appellant  has  no  cause  of  com- 
plaint either  as  to  the  amount  allowed  to  him  for  ser- 
vices or  for  the  amount  of  interest  charged  against  him 
for  his  long  detention  of  the  money.  He  does  not 
show  in  his  affidavit  what  he  did  with  the  money,  nor 
that  he  had  not  in  fact  received  interest  upon  it,  and 
under  the  circumstances  of  this  case  the  presumption 
should  be  against  him. 

We  affirm  the  order,  for  the  reason  assigned  in  the 
opinion  of  Mr.  Justice  Lawkkngk,  with  $10  costs  acd 
disbursements. 

Bbady  and  Daniels,  J  J.,  concurred. 
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SANDPORD,   Appkllant,    «.    SANDFORD, 

Respondent. 

SuPHEMB    Court,    First    Department,    General 

Term,  June,  188(5. 

§§  1769,  1773,  2266,  2269,  2281,. 

Cfmtimpt — Proceeding  to  punish  f or y  haw  commenced  ^Party  ordered  to 

pay  alfmouy  when  not  in  contempt— Service  of  order — Form  of 

order  adjudging  party  in  contempt. 

An  application  to  punish  a  party  to  a  niatrimoaial  action  for  contempt 
in  failing  to  obey  an  order  directing  liini  to  pay  alimony  cannot  be 
maile  upon  a  mere  notice  of  motion,  but  tlie  party  must  be  brought 
before  the  court  either  by-  an  order  to  show  cause  or  a  warrant  of 

attachment.  [*»*,•] 
One  directed  by  an  order  in  a  matrimonial  action  to  pay  alimony  is 

not  liable  to  be  brought  into  contempt  for  u  failure  to  comply  with 

its  directions  until  the  order  has  been  served  on  him.[*] 

To  authorize  the  punishment  of  a  party  for  a  contempt  in  a  civil  pro- 
ceeding, his  contempt  must  be  such  as  to  defeat,  impair,  impede  or 
prejudice  a  right  or  remedy  of  the  party  affected  by  it,  and  that 
fact  must  be  ascertained  and  adjudged  by  the  court  directing  the 
punishment  which  is  to  be  imposed. [^J. 

{Decided  June  1,  1886.) 

Appeal  from  an  order  adjudging  the  plaintiff  in 
contempt  and  directing  his  commitment  to  prison. 

The  opinion  states  sufficient  facts. 

William  B.  TulliSy  for  plaintiff-appellant. 

Roswell  H.  Carpenter^  for  defendant- respondent. 

DanieijS,  J. — The  plaintiff  has  heen  adjudged  in 
contempt  and  ordered  to  be  committed  for  non-pay- 
ment of  weekly  allowances  provided  for  the  defendant 
Vol.  IX.— 19 
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by  way  of  temporary  alimony.  Tlie  order  directing 
the  payment  was  authorized  by  section  17(59  of  thft 
Code  of  Civil  Procedure,  and  for  the  failure  to  pay  the 
amount  ordered  the  plaintiff  was  liable  to  be  adjudged 
in  contempt  and  committed,  under  the  authority  of 

section  1773  of  the  same  Code.  But  to  obtain  an 
[']    order  adjudging  him  in  contempt  and  directing 

his  commitment,  it  has  been  made  necessary  by 
this  section-  that  at  least  an  order  to  show  cause  should 

be  first  served  upon  him. 
[*]  It  has  also  been  provided  by  the  same  section 

that  the  proceedings  to  punish  the  party  must  be 
taken  as  prescribed  in  title  3  of  chapter  17 of  the  Code. 
A.nd  section  2269  of  that  chapter  and  title  also 
requires  that  an  order  to  show  cause  shall  be  made  and 
served  or  a  warrant  of  attachment  shall  oe  issued  to 

bring  him  before  the  court. 
[•]  The  application  to  punish    the  plaintiff    was 

not  brought  on  in  compliance  with  these  provis- 
ions, but  it  was  made  upon  a  mere  notice  of  motion, 
which  was  not  the  course  prescribed  by  these  sections 
of  the  Code,  and  an  objection  to  that  mode  of  proceed- 
ing was  taken  upon  the  hearing  of  the  motion. 
n  It  was  stated  in  the  affidavit  of  the  plaintiff 

that  the  order  directing  the  payment  of  the  weekly 
allowance  by  him  had  not  been  served  upon  him,  and 
there  is  no  evidence  in  the  papers  conflicting  with  this 
statement.  Until  such  service  of  this  order  was  made, 
the  plaintiff  was  not  liable  to  be  brought  into  contempt 
for  a  failure  to  comi)ly  with  its  direction.  Codding- 
lon  V.  Webb,  4  Sandf.  639  ;  Watson  v.  Puller,  9  IJow. 
Pr.  425  ;  Macauley  v.  Palmer,  decided  by  this  general 

term,  in  March,  1886,  and  not  yet  reported.* 
[•]  To  punish  a  party  for  a  contempt  in  a  civil 

proceeding,    his  contempt    must  be  such  as  to 

*  Reported  in  this  volume^  poet* 
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defeat,  impair,  impede  or  prejudice  a  right  or  remedy 
of  the  party  affected  by  it,  and  that  fact  must  be 
ascertained  and  adjudged  by  the  court  directing  the 
punishment  which  is  to  be  imposed  {Code  of  Cix>U 
Procedure^  §§  2266,  2281).  Sevenarton  v.  Shope,  also 
decided  by  this  general  term  \\\  March,  1886,  and  not 
yet  reported.* 

The  order  from  which  the  appeal  has  been  taken 
contains  no  such  adjudication,  and  because  of  that 
omission,  it  fails  to  comply  with  what  has  been  directed 
by  these  sections  of  the  statute.  In  each  of  these 
respects  the  proceeding  was  w^^jlly  defective,  and  the 
order  from  which  the  appeal  has  been  taken  cannot  be 
sustained.  It  should  be  reversed  with  the  usual  costs 
and  disbursements  to  abide  the  event  of  the  action, 
and  without  prejudice  to  a  further  proceeding  against 
the  plaintiff  in  the  form  which  the  law  has  prescribed 
it  may  be  taken. 


HUNT  D.  THE  PROVIDENCE  AND  STONINGTON 

STEAMSHIP  COMPANY. 

City  Court  of  New  York,  Trial  Term,  February, 

1888. 

§  829. 

SMdence — When  plaintiff  may  testify  to  personal  transaction  toith  offlemr 

of  corporate  defendant. 

The  pltiintiff  in  an  action  against  a  corporation  may  testify  to  a  trans- 
action viith  the  president  of  the  defendant  as  its  agent;  notwith- 
standing the  death  of  such  president,  it  not  appearing  that  tlM 
president  was  pecuniarily  interested  in  the  action 

{Decided  February  24,  188G.) 

*  Reported  in  this  volume,  post. 
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Motion  by  defendant  for  a  new  trial. 

The  plaintiff  having  recovered  a  verdict,  the  defend- 
ant made  this  motion  upon  the  minutes. 
The  opinion  states  other  facts. 

MilleTj  Peclcham  dk  Dixon^  for  defendant  and 
motion. 

Ooodrich^  Deady  <ft  Piatt,  for  the  plaintiff,  opposed* 

McAdam,  Ch.  J. — The  plaintiff's  contract  was 
made  with  the  defendant  (a  corporation),  through 
Captain  Babcock,  its  president.  He  died  after  suit 
brought,  and  before  trial.  The  question  presented  is 
whether  this  circumstance  made  the  plaintiff  an  incom- 
petent witness  to  prove  the  transaction  had  with  the 
corporation  through  the  agency  of  the  deceased  officer. 
I  hold  not.  The  deceased  was  in  no  sense  a  party  to 
the  action,  and  the  testimony  fails  to  show  that  he  was 
pecuniarily  interested  in  the  result.  The  case  does 
not  come  within  the  prohibition  contained  in  section 
829  of  the  Code.  Prior  to  the  passage  of  the  law 
permitting  parties  to  be  witnesses  on  their  own  behalf 
{Laws  of  1857,  chap.  353),  corporators  could  be 
admitted  to  testify  for  the  corporation  or  against  it 
where  the  witness  did  not  object  (1  Paige,  613  ;*  2 
Sandf.  686  ;t  7  N.  Z.  481  ;$  Angell  ds  Ames  on  Cor- 
poralionSj  §  662,  et  seg.^).  Interest  in  the  recovery  no 
longer  disqualifies  a  witness  {Code  of.  Civil  Procedure, 
§  828). 

The  disadvantage  the  defendant  is  under  is  one 
common  to  all  litigants.    Death  has  removed  a  witness 

•Matter  of  Kip. 

t  N.  Y.  &  Erie  R,  R.  Co.  v.  Cook. 

}  Montgomery  Co.  Bank  v.  Marsh. 

§  See  also  2  R.  8.  408,  {81.  J 
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who  might  otherwise  have  testified,  bat  the  corporation, 
the  real  property  to  the  transaction  is,  in  a  legal  sense, 
living,  and  the  fact  that  its  main  witness  is  dead,  does 
not  prevent  plaintiff  from  testifying.  The  amendment 
of  1881  (chap.  703),  may  not  aid  the  plainti^,  becanse 
it  relates  to  banking  corporations,  but  independently 
of  this  there  is  no  disqualification.  I  am  aware  that 
where  the  statute  makes  a  disqualification,  the  courts 
will  ascertain  its  purpose,  and  on  grounds  of  the  pol- 
icy giving  effect  to  its  spirit,  though  they  go  beyond 
the  letter  of  the  act ;  still,  I  think  the  evidence  per- 
mitted transcends  neither  the  word  of  the  act,  nor  it»' 
spirit  and  purpose- 
Motion  for  new  trial  denied.    No  costs. 


EsTATB  OF  LOUIS  C.  HAMERSLET,  Deceased. 

SuBBoaATE's   CouBT,   New   Tobk   County,   Junx, 

1886. 

§2624. 

* 

Proceeding B  far  probate  of  will — Determination  a$  to  wxlidityj  dke^  of 
diepotUion  ofpereonal  property,  when  made^  Construction  of  statute. 

Ko  one  can  command  the  exercise  of  the  surrogftte^s  jurisdiction  to 
determine  the  validity,  construction  or  leg^l  effect  of  a  disposition 
of  personal  property  made  by  a  will  in  a  proceeding  for  its  probata, 
imless  he  claims  some  interest  in  the  personal  estate  bequeathed,  pr 
unless,  on  the  other  hand,  he  claims  that,  because  of  the  invalidity 
of  the  disposition  made  of  sucli  personalty,  or  of  some  portion 
thereof,  he  is  entitled  to  share  in  the  same  under  the  statute  of  dia- 
tributioos;[*]  the  mere  fact  that  one  has  been  a  party  to  a  contro- 
versy over  the  probate  of  a  will  docs  not  entitle  him  to  insist  that 
before  the  entry  of  u  decree  according  probate  the  surrogate  shall 
pass  upon  all  the  questions  such  party  may  see  fit  to  raise  respecting 
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the  validity,  construction  or  effect  of  such  will  or  of  any  of  its 
provisions.  [>,•] 

When  a  statute  empowers  a  court  to  do  a  judicial  act  in  a  certain  pre- 
•cribed  case,  it  is,  in  general,  imperative  on  such  court  to  ezeiciae 
its  authority  whenever  that  case  arises,  provided  that  such  exercise 

*   is  duly  applied  for  by  a  party  who  has  a  right  to  make  the  applica- 
Hon,  but  he  must  show  that  the  situation  has  come  to  pass  in  whidi 
the  authority  must  be  exercised;  that  he  is  entitled  to  invoke  that 
authority,  and  has  adopted  the  proper  proceeding  for  its  invoca- 
tion. [»] 

The  word  issue — apart  from  technical  definition — involves  the  notion 
•f  something  in  dispute  between  contending  parties — something 
which  is  affirmed  on  the  one  side,  and  denied  on  the  other.  ['] 

la  the  interpretation  of  stotutes,  it  is  to  be  presumed  that  the  legis- 
lature does  not  intend  to  make  any  alteration  in  the  law  beyond 
what  it  unmistakably  declares,  either  by  express  terms,  or  unmis- 
takable implication;  or,  in  other  words,  beyond  the  immediate 
■cope  and  object  of  the  statute,  and  general  words  and  phrases, 
however  wide  and  comprehensive  in  their  literal  sense,  must  be 
construed  as  strictly  limited  to  the  immediate  object  of  the  act  and 
as  not  altering  the  general  principles  of  the  law.[^] 

Section  2C24  of  the  Code  of  Civil  Procedure,  providing  for  the  deter- 
mination by  the  surrogate  in  a  proceeding  to  prove  a  will  of  a  res- 
ident of  the  State,  of  the  validity,  construction  or  legal  effect  of 
any  disposition  of  personal  property  contained  in  the  will,  was 
enacted  in  place  of  Laws  of  1870,  chap.  359,  {11,  and  as  regards  the 
persons  who  may  invoke,  and  the  occasions  for  invoking  the  surro- 
gate's jurisdiction  to  construe,  wills  and  pass  upon  their  effect  and 
validity  at  the  time  of  admitting  them  to  probate,  it  lias  worked 
^10  substantial  change  in  the  law.[^,*] 

An  occasion  does  not  arise  for  the  exercise  of  the  jurisdiction  given 
the  surrogate  by  section  2G24  of  the  Code  of  Civil  Procedure  to 
determine  the  validity,  construction  or  effect  of  a  disposition  of 
personal  property  in  a  proceeding  for  the  probate  of  the  will  of  a 
resident  of  this  State,  unless,  in  accordance  with  the  course  and 
practice  of  the  supreme  court,  that  tribunal  would,  under  similar 
circumstances,  exercise  its  jurisdiction. ['^] 

Where  a  testator  devised  his  estate  to  his  executors  in  trust  to  receive 
the  rents,  issues  and  profits,  and  apply  the  same  to  the  use  of  his 
widow  during  her  life,  and  gave  the  remainder,  upon  her  decease, 
to  the  issue  of  one  **  H.,"  or,  in  case  "  H."  should  die  without  issue, 
then  to  such  charitable  and  benevolent  institutions  as  the  testator's 
widow  should,  by  her  last  will  and  testament,  appoint;  and  it  ap- 
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peared  that  if  the  testator  Imd  died  intestate,  his  widow  would  haye 
been  entitled  to  the  entire  personal  estate, — Heldy  that  the  tcstator^S 
next  of  kin  who  had  contested  the  will  were  not  interested  in  the 
▼alidity  of  the  power  of  appointment  given  the  widow,  and  were 
not  entitled  to  have  the  question  of  its  validity  determined  in  the 
proceeding  for  the  probate  of  the  will;[>i]  that  assuming  that  the 
contestants  1  ad  a  contingent  interest  in  the  personal  estute  of 
the  tesUitor  an  application  by  them  for  such  a  determination  should 
be  denied  because  the  executor  is  not  yet  called  to  act  upon  such 
devise  and  may  never  be.['*] 
(Decided  Jwie  4,  1886.) 

Motion  by  the  contestants  in  a  proceeding  for  the 
probate  of  the  will  of  Louis  C.  Hamersley,  deceased, 
for  a  determination  of  the  surrogate  as  to  the  validity 
of  certain  dispositions  of  personal  property  therein 
made. 

The  opinion  states  the  facts. 

Oeorge  O.  DeWittj  Jr.,  and  James  O.  Carter^  foi" 
projDonents. 

FranTcUn  <6  Clifford  A.  H.  Bartlett,  for  contest- 
ants,  Henry  Mason  and  others. 

Strong  &  Cadwalader,  for  contestants,  D.  P.  Fear- 
ing and  others. 

M.  &  N.  NUeSj  for  Frances  Jones  and  others. 

John  C.  S/iaWy  for  Helen  Langdon.  ; 

JoTinE.  Parsons^  for  J.  W.  Hamersley. 
Chalmers  Wood^  special  guardian. 

Rollins,  S. — By  the  instrument  which  I  lately 
admitted  to  probate  as  this  testator's  will,  his  entire 
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estate,  real  and  personal,  is  given  to  his  execators 
in  trust  to  receive  the  rents,  issues,  profits,  inter- 
est and  income,  arising  therefrom,  and  to  apply 
the  same  to  the  nse  of  his  widow  during  her  natural 
life.  The  will  then  proceeds  as  follows  :  **  Upon  her" 
(the  widow's)  "decease,  I  give,  devise  and  bequeath 
my  said  estate,  real  and  personal,  to  my  issue.  In  the 
event,  however,  that  no  issue  of  mine  shall  survive  my 
said  wife"  (and  this  event  is  now  inevitable,  as  the 
testator  left  no  issue),  "  then,  on  her  decease  I  give, 
devise  and  bequeath  my  said  estate,  real  and  personal, 
to  the  male  issue  of  my  cousin,  J.  Hooker  Hamersley, 
then  living,  and  to  the  male  issue  of  such  of  them  as 
shall  have  previously  died,  leaving  issue.  ...  In 
the  event,  however,  that  my  said  cousin  shall  die  with- 
out leaving  male  issue  him  surviving,  or  surviving  my 
wife,  then,  on  the  decease  of  my  wife,  I  give,  devise 
and  bequeath  the  whole  of  my  said  estate,  real  and 
pei'soDul,  to  such  charitable  and  benevolent  corpora- 
tions, located  in  the  State  of  New  York,  and  incorpor- 
ated by  virtue  of  the  laws  thereof,  and  in  such  shares 
and  proportions  as  my  wife  shall,  by  her  last  will  and 
testament,  or  instrument  in  writing,  for  that  pufpose 
made,  and  executed,  and  a(iknowledged  by  her,  direct, 
designate  and  appoint ;  and  for  that  purpose,  Iherebj' 
fully  authorize  and  empow-er  her,  to  make,  such 
last  will  and  testament,  or  instrument  in  writing, 
direction,  designation  and  appointment  aforesaid." 

The  testator's  cousin,  J.  Hooker  Hamersley,  sur- 
vived him  and  is  still  living. 

Certain  of  the  persons,  who  objected  to  the  probate 
of  the  will,  now  ask  the  surrogate,  to  x>ass  upon  the 
validity  of  llxe  power  of  appointment,  which  the  testa- 
tor, by  the  provision  just  quoted,  has  undertaken  to 
confer  upon  Mrs.  Hamersley.  It  is  objected,  by  coxm- 
sel  for  the  executors,  that  there  is  a&  yet,  no  necessity, 
no  practical  ndvnntan^^,  and,  ii^flef^d,  no  propriety  in 
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in  passing  upon  this  question  ;  that  as  under  the  will, 
Mrs.  Hamersley  is  to  have  the  entire  income  for  life, 
and  as  there  may  be  male  descendants  of  J.  Hooker 
Hamersley,  living  at  her  death,  the  question,  whether 
the  power  of  appointment  is  good  or  bad,  is  of  no 
immediate  importance,  and  may  never  become  import- 
unt,  and  that  no  supposed  doubts  upon  that  subject 
can  possibly  affect  the  present  rights,  of  any  persons 
interested  in  the  estate,  or  the  present  duties  of  any 
persons  concerned  in  its  administration. 

It  is  agreed,  on  all  hands,  that  the  authority  of  the 
surrogate,  in  the  premises,  springs  solely  from  section 
2624,  of  \  he  Code  of  Civil  Procedure.  That  section  is 
in  words  following : 

'*But  if  a  party  expressly  puts  in  issue,  before  the 
surrogate  the  validity,  construction  or  effect  of  any 
disposition  of  personal  property,  contained  in  the  will 
of  a  resident  of  the  State,  executed  within  the  State, 
the  surrogate  must  determine  the  question  upon 
rendering  a  decree ;    unless    the    decree   refuses  to 

admit  the  will  to  probate," 
[']  The  contestants  insist  that  this  provision  is  pre- 

cise and  definite  in  its  terms,  and  must  be  obeyed 
with  literaluess  ;  and  that  the  mere  fact  that  one  has 
been  a  party  to  a  controversy  over  the  probate  of  a  will, 
entitles  him  to  insist  that  before  the  entry  of  a  decree 
according  probate,  the  surrogate  shall  pass  upon  all 
questions  such  party  may  see  fit  to  raise,  respecting 
the  validity,  construction  or  effect  of  such  will,  or  of 
anj^  of  its  provisions. 

If  this  be  in  truth  the  clear,  unequivocal  intend- 
ment of  section  2624,  its  directions  must  be  followed, 
however  unnecessary,  inconvenient  or  absurd  they 
may,  in  the  present  situation,  appear  to  be.  I  do  not, 
however,  sustain  the  learned  counsel  for  the  contest-^ 
ants  in  their  insistence  that  the  section  in  question  is 
BO  clearly  worded,  and  its  meaning  so  obvious,  as  not 
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to  call  for  judicial  construction ;  on  the  contrary,  it- 
seems  to  me  to  be  sadly  in  need  of  such  construc- 
tion. 

I  find  no  difficulty  whatever  with  the  word  **must'' 
upon  which  special  stress  was  laid  at  the  argument. 

No  doubt  that  word  has  the  mandatory  signification 
which  contestants'  counsel  claim  for  it.  '*  The  surro- 
gate must  determine  ;" — but  at  whose  instance  must 
he,  and  under  what  circumstances  and  conditions  and 
pursuant  to  what  practice  and  procedure?  It  is  in 
these  respects  that  section  2624  has  a  vague  and  doubt- 
ful meaning.  I  take  it  that  when  a  statute 
[•]  empowers  a  court  to  do  a  judicial  act  in  a  certain 
prescribed  case,  it  is  in  general  imperative  on  such 
court  to  exercise  its  authority  whenever  that  case 
arises,  provided  that  such  exercise  is  duly  applied  for 
by  a  party  who  has  a  right  to  make  the  application. 
But  it  lies  upon  one  who  contends  that  the  situation 
has  come  to  pass  in  which  the  authority  must  be 
exercised  to  show  that  such  is  the  fact,  that  he  is  enti- 
tled to  invoke  that  authority  and  has  adopted  the 
proper  procedure  for  its  invocation. 

Now,  while  there  is  no  embarrassment  as  regards 
this  word  *' must,"  there  are  other  words  and  expres- 
sions in  section  2624  whose  force  and  effect  is  far  from 
obvious. 

The  surrogate  is  to  act,  says  the  statute,  when  a 
party  ''^ exxrres sly  puts  in  issue^^  the  validity,  con- 
struction or  effect  of  any  disposition  of  personal  prop- 
erty contained  in  the  will.  The  phrase  italicised  is 
one  whose  exact  significance  I  confess  my  inability  to 
understand.  *' Issue"  is  a  word  of  very  definite 
[*!  and  precise  meaning.  Even  apart  from  technical 
definition  it  involves  the  notion  of  something  in 
dispute  between  contending  parties — something  which 
is  affirmed  on  the  one  side  and  denied  on  the  other.  It 
is  only  by  a  careless  use  of  words  that  a  mere  request 
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by  a  party  to  a  probate  controversy  that  the  surrogate 
shall  determine  the  validity,  constrnction  or  effect  of 
a  will  or  some  portion  of  a  will  can  be  called  a  "  put/- 
ting  in  issue  "  by  such  party,  of  such  validity,  con- 
struction or  effect. 

Again,  if  the  presentation  of  such  a  request  is  to  be 
deemed  a  putting  in  issue,  and  if  the  word  "  party," 
as  used  in  section  2624,  means  any  person  who  has 
been  a  party  to  the  proceeding  for  probate,  this 
absurdity  is  the  result :  One  who  has  no  interest 
whatever  under  a  will,  except,  for  example,  as  the 
legatee  of  a  trifling  pecuniary  bequest  given  by  one  of 
its  clauses,  may  require  the  surrogate  to  pass  upon  the 
validity,  construction  or  effect  of  &  complicated  trust 
created  by  another  clause.  Naj%  more :  An  unsuc- 
cessful contestant  of  a  will,  though  he  is  not  included 
in  the  number  of  its  beneficiaries,  may  require  a 
determination  of  the  construction  and  effect  of  any  or 
all  of  its  provisions,  not  only  without  the  consent,  but 
even  against  the  protest  of  every  person  absolutely  or 
contingently  interested  therein. 

Surely  an  interpretation  of  section  2624  which 
would  work  these  consequences  should  be  avoided 
unless  it  is  unavoidable,  and  in  its  stead  should  be 
adopted  some  other  more  agreeable  to  convenience, 
reason  and    justice  {Maxwell  on   Interpretation  of 

Statvtes,  2  ed.  p.  230). 
[*]         The  provision  of  the  Code  which  is  now  under 
discussion  was  enacted  in  place  of  an  earlier  pro- 
vision (section  11,  chap.  369  of  the  Laws  of  1870).     It 
is  as  follows  ; 

''In  any  proceeding  before  the  said  surrogate  [that 
is  before  the  surrogate  of  the  county  of  New  York]  to 
prove  the  last  will  and  testament  of  any  deceased  per- 
son, as  a  will  of  real  and  personal  estate,  in  case  the 
validity  of  any  of  the  dispositions  contained  in  such 
will  is  contested,  or  their  construction  or  legal  effect 
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are  called  in  question  by  any  of  the  heirs  or  next  of 
kin  of  the  deceased,  or  any  legatee  or  devisee  named 
in  the  will,  the  surrogate  shall  have  the  same  power 
and  jurisdiction  as  is  now  vestf^d  in  and  exercised  by 
the  supreme  court,  to  pass  upon  and  determine  the 
true  construction,  validity  and  legal  effect  thei^eof." 
[*]  As  statutes  go,  the  one  just  quoted  was  reason- 

ably perspicuous.  Now,  Mr.  Commissioner 
Throop,  in  the  note  which  he  has  appended  to  section 
2624,  in  his  edition  of  the  Code,  says  :  "This  section 
has  been  taken  from  L.  1870,  chap.  359,  section  11, 
which  confers  such  a  power  upon  the  surrogate  of  the 
city  and  county  of  New  York.  It  has  been  so  formed 
as  to  confine  its  application  to  a  strictly  domestic 
will,  .  .  .  and  to  a  will  of  personal  property.  .  . 
As  thus  amended^  the  provision  has  been  extended  to 

•  all  surrogate's  courts." 
[•]  So  far  as  this  note  throws  any  light  upon  the 
intention  of  the  codifiers,  it  pretty  plainly  indi- 
cates that  it  was  not  theix  purpose  to  alter  or  vary  the 
meaning  of  the  act  of  1870  in  any  other  particulars 
than  such  as  Mr.  Throop  has  specified. 

The  inferences  that  may  fairly  be  drawn  from  this 
comparison  of  the  earlier  and  later  enactments  are 
very  clearly  set  forth  by  Maxwell  in  his  treatise  on 
Interpretation  of  Statutes,  2  ed.  p.  96.     He  says : 

''Before  adopting  any  proposed  construction  of  a 
passage  susceptible  of  more  than  one  meaning,  it  is 
important  to  consider  the  effects  or  consequences 
which  would  result  from  it,  for  they  often  point  out 
the  genuine  meaning  of  the  words.  There  are  certain 
objects  which  the  legislature  is  presumed  not  to  intend, 
and  a  construction  which  would  lead  to  any  of  them 
is  therefore  to  be  avoided.  It  is  sometimes  found 
necessary  to  depart,  not  only  from  the  primary  and 
literal  meaning  of  the  words,  but  also  from  the  rules 
of  grammatical  construction,  when  it  is  improbable 


CIVIL    PROCEDTTRE    REPORTS.  301 

Estate  of  Hamersley. 

<i  ^— .^—t — ^—  ■  ■         ^^^— .^— .^^— ^   I     — — ^^j^^^^— ^ 

that  they  express  the  real  intention  of  the  legislature, 
it  being  more  reasonable  to  hold  that  the  legislature 
expressed  its  intention  in  a  slovenly  manner  than  that 
it  intended  something  which  it  is  presumed  not  to 
[']  intend.  One  of  these  presumptions  is  that  the 
legislature  does  not  intend  to  make  any  alteration 
in  the  law  beyond  whatsit  explicitly  declares,  either 
by  express  terms  or  by  unmistakajble  implication — or, 
in  other  words,  beyond  the  immediate  scope  and 
object  of  the  statute.  In  all  general  matters  beyond, 
the  law  remains  undisturbed.  It  is  in  the  last  degree 
imprcbdble  that  the  legislature  would  overthrow  fun- 
damental .principles,  infringe  rights  or  depart  from 
the  general  system  qf  law  without  expressing  its  inten- 
tion with  irresistible  clearness,  and  to  give  any  such 
eflfect  to* general  words,'  simply  because  in  their  widest 
and  perhaps  natural  sense  they  have  that  meaning, 
would  be  to  give  them  a  meaning  in  which  they  were 
not  really  used.  It  is,  therefore,  an  established  rule 
of  construction  that  general  words  and  phrases,  how- 
ever wide  and  comprehensive  in  their  literal  sense, 
must  be  construed  as  strictly  limited  to  the  immediate 
object  of  the  act,  and  as  not  altering  the  general  prin- 
ciples of  the  law." 

The  learned  commentator  has  grouped  (pp.  96  to 
114)  a  multitude  of  cases  in  which  this  doctrine  has 

been  asseverated  and  applied. 
[']  Bearing  in  mind  these  principles  of  interpreta- 

tion, the  act  of  1870,  and  the  substitution  in  its 
place  of  section  2624  of  the  Code,  can  it  justly  be  said 
that  such  substitution  was  intended  to  work,  or  has  in 
fact  worked  any  change  in  the  policy  of  the  law  as 
regards  the  persons  who  may  invoke  and  the  occasions 
lor  invoking  the  surrogate's  jurisdiction  to  construe 
wills  and  pass  upon  their  effect  and  validity  at  the 
time  of  admitting  them  to  probate ) 
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1  feel  warranted  by  the  anthority  of  the  cases  col- 
lected by  Sir  Peter  Maxwell  in  liolding: 
[*]  Ist.  That  no  person  can  command  tlie  exercise 

of  sach  jurisdiction,  unlees  ander  tke  will  whose 
provisions  he  seeks  to  have  interpreted,  be  claims  some 
interest  in  the  personal  estate  bequeathed,  or  unless, 
on  the  otiier  hand,  he  claims  that  because  of  the  inval- 
idity of  the  testator's  disposition  of  such  personalty, 
or  of  some  portion  thereof,  he  is  entitled  to  share 
in    the   same  under    the    statute    of    distributions ; 

and 
['*]         2d.  That  an  occasion  does  not  arise  for  the 
exercise  by  the  surrogate  of  the  power  conferred 
by  section  2624  unless,  ia  accordance  with  the  coarse 
and  practice  of  the  supreme  court,  that  tribunal  would, 
under  similar  circumstances,  exen;ise  its  jurisdiction. 
Two  questions  remain  to  be  considered  : 
Are  these  contestants,  if  the  question  of  the  validity 
of  the  power  of  appointment,  may  now  be  raised,  com- 
petent to  raise  it? 

Would  the  supreme  court  determine  it  in  the 
present  posture  of  affairs  against  the  objection  of  per- 
sons interested  ? 

The  testator  left  him  surviving  no  ancestor, 
descendant,  brother,  sister,  nephew  or  niece.  He  left 
as  his  next  of  kin  two  uncles,  an  aunt,  and  several 
cousins.  But  his  wife  survived  him  ;  and,  bad  he  died 
intestate,  would  have  been  entitled  to  his  entire  per- 
sonal estate  (subd.  3,  sec.  75,  tit.  3,  chap.  VI,  part  2, 

Rev.  Slat  [3  Bariks,  7th  ed.]  2303).* 
["]  I  am  at  a  loss  to  understand,  therefore,  how  the 
contestants  have  any  interest  in  the  determination 
of  the  validity  of  the  power  of  appointment  which  they 
here  seek  to  bring  in  question.  If  it  is  valid,  and  if  it 
shall  be  exercised,  that  is  the  end  of  the  matter;  if  it 

*2  5L  A  96,  §75,  subd.  3. 
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18  invalid,  or  if  being  valid,  it  sliall  not  be  exercised, 
then  the  decedent  (in  case  his  gift  to  his  cousin's  pro- 
spective male  descendant  shall  also  prove  abortive) 
will  be  discovered  to  have  made  no  effectual  disposition 
of  the  corpus  of  his  estate  ;  and  so  far  as  regards  the 
jiersonalty,  with  which  alone  this  court  can  ever  be 
concerned  under  section  !si624,  that  estate  will  be  found 
to  have  vestvd  at  his  death  in  his  widow,  subject  to  a 

possible  divestment  that  never  in  fact  occurred. 
["]         Assuming,  however,  that  this  view  is  incorrect, 

and  that  the  contestants  have  a  contingen^interest 
in  the  personal  estate  of  the  testator,  I  feel  bound  to 
deny  their  present  application,  as  one  which  would  not 
now  be  entertained  and  passed  upon  by  the  supreme 
court  for  the  reasons  urged  by  counsel  for  the  executors 
(Wead  -0.  Cantwell,  36  Hun,  528;  Ward  v.  Ward,  16 
Abb,  N,  O.  253).*  This  conclusion  is  not  at  odds  with 
Lorillard  ^.  Coster,  3  Paige,  172,  or  with  Hawley  v. 
James,  5  Paige,  442.  See  the  criticism  upon  these 
cases  in  Cross  v,  De  Valle,  1  Wall.  8.  It  is  in  har- 
mony with  the  latter  case,  and  with  Davis  v.  Angel,  8 
Jut,  N.  S.  709  ;  S.  C,  8  Jur.  iY.  ^8^.  1024  ;  Mi  not  v.  Tay- 
lor, 129  Mass.  160;  Goddard  v.  Brown,  12  2i.  I.  31  ; 
Hampton  v.  Holman,  L.  R.  Qh.  Dio.  183;  Jackson  v. 
Turnley,  21  Bag,  L.  ds  Eq.  13  ;  Tlielluson  x.  Wood- 
ford, 4  Ves.  227,  at  pp.  309,  310,  328 ;  Lady  Lungdal^ 
u  Brigga,  39  Eug,  L.  &  Eq,  194,  214,  218 ;  Bailey  v. 
Brigg9,  56  N.  Y,  407. 
Application  denied. 

*  In  Wcud  V.  Cantwell,  it  was  held,  among  other  things,  that  an 
action  for  the  construction  of  a  will  could  not  be  maintained  on  the 
ground  of  a  doubt  in  respect  to  whicli  the  executor  was  not  yet  called 
upon  to  act  and  might  never  be,  as  in  the  case  of  a  contingent  gift 
and  in  Ward  o.  Ward,  the  court  held  that  it  would  not  pronounco  ia 
advance  the  legal  consequences  of  an  event  which  had  not  happened 
and  might  never  occur. 


30i  CIVIL    PROCEDURE    REPORTS. 


FrotliiDgham  o.  Broadway,  &c.  R.  R.  Co. 


PROTHINGHAM   and   Anothku  v.  THE  BROAD- 
WAY &  SEVENTH  AVENUE  RAILROAD 

COMPANY,  ET  AL. 

Supreme  Court,   First  Department,   New  York 
County,  Special  Term,  January,  1886. 

§§870,  etseq.,  872. 

^tamination  of  party  before  trial — Production  of  hooks  and  papers  hy 
corporate  defendant  on —  Whtn  slwwn  to  lie  material  and  neces- 
sary— Stating  grounds  of  belief  in  affidavit — Need  not  state 
cause  of  action— Action  by  stockholder  of  corporation  to 
recover  corporate  property  misappropriated — 
When  may  be  brought  ysithout  first  reqyest- 
ing  directors  to  sue — Instance  of  case  in 
tohieh  stockholder  had  right  to  sue. 

Where,  in  an  action  against  a  corporation,  an  examination  before 
trial  of  its  officers  as  such  is  ordered,  the  production  of  its  books 
and  papers  on  tiio  examination  may  be  required.  As  the  corpora- 
tion can  only  be  examined  through  its  officers,  an  objection  that 
the  order  directed  an  examination  of  the  officers  and  not  of  the 
corporation,  and  thnt,  therefore,  the  production  of  its  books  cannot 
be  compelled,  is  entirely  technical  »nd  not  at  all  in  hiirmooy  with 
either  the  language  or  spirit  of  the  provisions  of  the  Code  of  Civil 
Procedure,  authorizing  an  examination  before  trial. ['] 

*Where  the  affidavit  on  which  an  order  for  the  examination  of  the 
defendants  in  an  action  to>euable  the  plaintiffs  to  frame  their  com- 
plaint, alleged  that  the  plaintiffs  were  ignorant  of  all  the  details  in 
reference  to  the  transactions  complained  of,  and  of  the  particular 
share  and  interest  therein  taken  by  each  of  the  defendants,  and 
these  facts  were  necessary  to  a  proper  statement  of  the  cause  of 
action  foreshadowed  in  the  affidavit, — Held,  that  the  affidavit  suffi- 
ciently showed  that  an  examination  of  the  defendants  and  their 
books  was  necessary  ;[*,']  also  Held^  that  where  the  affidavit  states 
that  sucii  information  cannot  be  procured  in  any  other  manner,  and 
there  is  no  reason  to  supi>ose  that  it  can  be,  tiiat  fact  is  sufficiently 

shown.  [*] 
The  fact  that  the  purpose  of  an  examination  before  trial  ia  to  procara 
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evidence  of  fraud  un  the  part  of  the  defendants  wlio  are  to  be 
examined,  forms  no  ground  for  the  refusal  of  the  order. ['] 

The  fact  that  the  affiant,  in  an  nffidavit  on  which  an  order  for  the 
examination  of  a  party  before  trial  was  granted,  fails  to  state  tl)c 
grounds  of  his  belief,  affords  no  ground  for  denying  jurisdiction 
in  a  judge  to  issue  the  order.  [^] 

Glenney  v.  Stead  well  (64  N.  T.  120),  followed.  [«] 

It  is  not  necessary  that  the  affidavit  on  which  an  order  for  the  exam- 
ination of  a  party  before  trial  is  issued  should  state  a  complete 
cause  of  action ;  it  is  sufficient  if  the  nature  of  the  action  is  stated 
and  the  substance  of  the  judgment  demanded.  | '  ] 

A  stockholder  of  a  corporation  is  not  precluded  from  bringing  nn 
action  against  |ts  trustees  and  others,  to  charge  them  with  the  mis- 
appropriation of  property  and  funds  of  tlie  corporation,  by  the  fact 
that  the  stock  held  by  him  was  transferred  to  him  after  the  com- 
mission of  the  acts  complained  of  [*  *] 

Young  V.  Drake  (8  Bun,  61),  followed. [*| 

It  is  not  necessary  in  such  an  action  to  show  an  active  effort  on  the 
part  of  the  plaintiff  to  secure  remedial  action  on  the  part  of  the 
corporation,  if  it  is  apparent  that  such  effort  would  have  been  of 
no  avail  ;[*^]  where  the  directors  of  the  corporation  participated  in 
the  acts  complained  of,  it  is  apparent  that  a  request  to  bring  the 
action  would  be  of  no  avail.[*^] 

Barr  e.  N.  Y.,  Lake  Brie  &  Western  R.  R.  Co.  (96  2f.  T.  444).  fol- 
lowed.['*] 

Where,  in  an  action  by  ccrtHin  stockholders  of  the  Seventh  Avenue 
Railroad  Company,  a  railwny  corporation,  to  charge  the  defendants 
with  the  misappropriation  of  the  proceeds  of  certain  bonds  of  the 
Broadway  Surface  Railroad  ComiMiuy,  another  railway  corporation, 
it  was  alleged  that  ihc  president  of  tiie  Seventh  Avenue  liailn^ad 
Company  held  stock  of  the  Broadway  Railroad  Company,  in  trust 
for  the  said  Seventh  Avenue  Railroad  Company,  and  that  the  bonds 
Imd  been  sold  and  their  proceeds  unaccounted  for  to  the  Broadway 
Surface  Railroad  Company,  and  it  was  apparent  that  saiil  president 
<»f  the  Seventh  A. venue  Railroad  Company  would  not  bring  an 
action  to  redress  this  wrong, — Held,  that  the  plaintiffs  had  a  right 
tosae;[**]  that  an  objection  that  the  Seventh  Avenue  Railroad 
Company  could  not  hold  stock  of  another  corporation' was  not  well 
taken,['*j  it  being  alleged  that  the  st(»ck  was  a  gift  to  the  Seventh 
Avenue  Railroad  Company  ;[>*]  that  even  if  the  stock  was  not  a 
gift,  but  the  transfer  of  it  to  1  he  Seventh  Avenue  Railroad  Company, 
was  made  in  pursuance  of  a  contract  between  the  parties,  which 
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that  company  had  performed,  the  dafendaato  ooald  not  plaad 
uUra  vires.  [**J 
(fiieided  Janunry  24.  1886.) 

Motion  to  varaf^  onler  ro  examine  defendants  in 
order  to  enable  plaintiffs  to  frame  their  complaint. 

The  faet9  are  fnlly  stated  in  ihe  opinion. 

Joseph  H.  Choate  and  William  G.  CTioate  {Alexan- 
der &  Ch'€eii\  attorneys,  for  defendants  and  motion. 

Robert  Sewell,  Elihu  Bool,  and  G.'P  Hawes{Rooi 
i&  8trong\  attorneys,  for  plaintiffs,  opposed. 

Van  Brunt,  J. — The  affidavit  npon  which  the  order 
in  question  was  granted,  alleges  that  the  plaintiffs  are 
copartners,  and  are  stockholders  of  the  corporation 
defendant,  called  the  Broadway  and  Seventh  Ave.  R. 
R.  Co.;  sets  forth  route  of  the  company;  its  capital 
stock;  that  it  has  been  a  profitable  investment;  that 
certain  of  the  defendants  are  directors,  president  and 
secretary  of  said  company. 

The  affidavit  farther  alleges,  that  since  the  incor- 
poration of  said  Seventh  Ave.  R.  R.  Co.,  it  has  been 
its  aim  and  endeavor  to  acqnire  a  franchise  for  main- 
taining  a  railroad  npon  the  siirface  of  the  street,  from 
Ponrteenth  street,  down  Broadway  to  the  Battery ;  that 
in  May,  1884,  the  legislature  of  the  State  of  New  York 
passed  a  law  which  has  since  been  known  as  the 
''  Street  Surface  R.  R.  Act  ;'**  that  immediately  upon 
the  passage  of  the  act,  the  Seventh  Ave.  R.  R.  Co., 
and  the  individual  defendants  forming  its  directors 
and  officers,  caused  to  be  made  and  filed  a  certifioate 
of  incorporation,  whereby  they  l)ecame  incorporated 
under  the  name  of  the  '*  Broadway  Surface  R.  R.  Co.;'* 
that  said  corporation  was  formed  eiiiirely  in  the  inter- 

*  Law$  of  1884,  chap.  252. 
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est  of  said  Seventh  Avenue  Company,  and  its  direc- 
tors. 

The  aflSdavit  farther  alleges,  that  certain  other  of 
the  defendants  are  the  directors,  president,  treasurer 
and  secretary  of  said  Broadway  B.  B.  Company,  and 
that  said  company  has  a  nominal  captial  of  $1,000,000 ; 
that  the  directors  of  said  Seventh  Avenue  Company, 
caused  such  proceedings  to  be  taken,  as  resulted  in 
said  Broadway  B.  B.  Company  acquiring  the  right  to 
build  a  railroad  from  Fourteenth  street  to  Bowling 
Green  ;  that  after  the  building  of  said  road,  the  Sev- 
enth Avenue  Company  furnished  the  equipment  for 
the  operations  of  the  Broadway  road. 

The  aflSdavit  further  alleges,  that  in  answer  to  cer- 
tHin  questions  addressed  to  him  by  the  stockholders, 
the  president  of  the  Seventh  Avenue  Company, 
announced  that  Mr.  Jacob  Sharp,  to  whom  nine  thous- 
and, five  hundred  and  twenty  shares  of  the  Broadway 
Company,  had  been  issued,  had  transferred  said  shares 
to  him  in  trust,  to  be  used  for  the  benefit  of  the 
Seventh  Avenue  Company  and  its  stockholders. 

The  affidavit  further  alleges,  that  the  plaintiflfs  do 
not  know,  and  have  no  means  of  ascertaining  the 
agreements  between  the  president  of  the  Seventh 
Avenue  Company  and  Mr.  Sharp,  and  that  the  affi- 
ant believes  that  the  Seventh  Avenue  Company  is 
the  real  owner  of  said  Broadway  Company ;  th:it  mort- 
gages to  the  extent  of  $2,600,000  have  been  executed 
by  said  Broadway  Company  upon  its  property,  to  secure 
certain  bonds  ;  that  many  of  such  bonds  have  been 
sold  by  persons  having  control  of  said  Broadway 
Company,  and  the  money  received  by  them  ;  that 
many  of  the  bonds  have  been  distributed  among  the 
defendants,  and  by  them  retained  as  sold  ;  but  when, 
where  and  for  how  much  sold  ordiatribnted,  the  plaint- 
iffs do  not  know  and  hnve  no  means  of  ascertaining  ; 
and  that  neither  the  bonds  nor  the  moneys  received 
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thentCor  b^re  been  accuauted  for  the  Seventh  Avenue 
Company. 

Tbe  jiffidsivit  fiirtlit^r  alleges,  thai  the  entire  rail 
road  of  the  Broadway  Company  did  not  cost  to  exceed 
$100,000,  and  that  rhe  entire  rolling  stock,  horse:) 
and  stable  acconinxMlar  ion  of  siiid  road^and  the  expenses 
of  organization,  Ac.,  were  paid  by  the  Seventh  Avenne 
Comimny  out  of  rhe  proceeds  of  an  issue  of  $500,000 
of  bonds,  seeured  by  a  second  mortgage  upon  the 
proi>erty  of  said  Seventh  Avenue  Company,  and  that 
12,000,000  of  the  said  $2,600,000,  were  not  expended 
fior  any  lawful  purposes,  but  have  been  expended  ille- 
gally income  w^ay,  to  the  plaintiff  unknown,  but  that 
as  affiant  is  informed  and  believes,  that  each  of  the 
defendant^  knows  what  disposition  has  been  made  of 
some  of  the  bonds. 

The  affidavit  further  alleges,  that  the  plaintiffs  do 
not  lyiow,  and  have  no  menus  of  ascertaining  what 
the  contracts  or  agreement  may  have  been  between 
the  defendants  or  any  of  them  ;  but,  that  the  plaint- 
iffs believe  that  the  real  reason  therefor  was  the  ille- 
gal purpose  of  subjecting  Ihe  property  of  the  Broad- 
way Company  to  a  large  and  fraudulent  indebted- 
ness ;  that  the  acts  of  the  individual  defendants  have 
given  a  good  cause  of  action  to  the  Seventh  Avenue 
Company,  against  them,  but,  that  said  Seventh  Avenue 
Company  will  not  bring  any  action  against  the  indi- 
vidual defendants,  because  said  individual  defend- 
ants have  full  and  complete  control  of  it,  and  will  not 
use  the  name  of  the  company  for  the  purpose  of  bring- 
ing an  action  against  themselves. 

The  affidavit  then  alleges  the  franchise  of  the 
Broadway  Company  to  be  very  valuable,  which  hns 
been  illegally  incumbered  by  the  $2,600,000  mortgage, 
to  the  damage  of  the  Seventh  Avenue  Company  ;  that 
tbe  plaintiffs  have  commenced  an  action  on  behalf  oT 
themselves  and  all  other  stockholders  similarly  situated 
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with  them  against  the  Seventh  Avenue  Gompaay^  and 
its  managers  and  directors,  and  against  the  Broadway 
Company,  and  its  managers  and  directors,  to  oompel 
an  accoanting  of  said  $2,500,000  of  bonds,  and  for  the 
purpose  of  causing  to  be  transferred  said  atoek  to  the 
said  Seventh  Avenue  Company. 

The  affidavit  then  alleges  the  names  and  residences 
of  the  various  defendants,  and  that  their  testimony  is 
material  and  necessary  in  order  that  the  plaintiffs  may 
know  therefrom  the  particulars  of  the  fact  which  will 
enable  them  to  frame  a  complaint  in  this  action  ;  that 
the  books  and  papers  of  both  the  defendants  are  neces- 
sary and  they  are  in  the  custody  of  the  officers  of  both 
the  defendants. 

The  usual  affidavit  of  merits  is  set  forth,  and  the 
affiant  swears  to  the  good  faith  of  the  application. 

The  affidavits  of  the  defendant  read  in  support  of 
the  motion  allege  that  the  plaintiffs  did  not  become 
stockholders  of  the  Seventh  Avenue  Company  until 
July  10,  1886,  and  that  the  $2,600,000  of  bonds  were 
issued  and  sold  by  the  Broadway  Company  prior  to 
Janie22,  1886,  and  that  on  June  22,  1886  and  subse- 
quent to  the  making  of  the  mortgages  and  delivery  and 
sale  of  bonds,  the  9520  share,  of  the  stock  of  the  Broad- 
way Company  were  transferred  by  Mr.  Sharp  to  the 
jiresident  of  the  Seventh  Avenue  Company,  and  his 
successors  in  office  upon  the  following  trust,  vli.,  to 
hold  the  same  in  tlie  interest  and  for  the  benefit  of  the 
Seventh  Avenue  Company,  or  to  assign  and  transfer 
the  same  to  such  persons  or  parties,  and  for  such  pur- 
poses as  such  president  or  his  successor  should  decide 
to  he  for  the  interest  of  the  Seventh  Avenue  Company, 
&c.;  that  no  consideration  whatever,  was  paid  by  the 
said  Seventh  Avenue  Company,  or  any  of  the  direct 
ors  or  stockholders  to  said  Sharp  for  audi  transfer 
and  delivery,  which  was  stated  by  said  Sharp  to  have 
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been  made  solely  for  the  benefit  of  said  Seventh 
Avenue  Company. 

The  affidavit  then  sets  np  an  agreement  between 
the  Broadway  Company  and  the  Twenty -Third  street 
Railway  Company,  and  alleges  that  no  more  than  five 
cars  of  the  Broadway  Surface  Company  can  be  run  on 
their  said  road  ;  that  the  effect  of  these  contracts  has 
largely^  increased  the  shares  of  the  said  Seventh 
Avenue  Company,  and  that  the  cars  ran  over  the 
University  Place  route  have  not  paid  expenses ;  and 
that  the  plaintiffs  have  not  made  any  demand 
upon  Seventh  Avenue  Company  to  bring  this  or  any 
similar  action  ;  that  the  action  is  not  brought  in  good 
faith,  and  that  as  the  affiant  is  informed,  and  believes 
the  fact  to  be,  that  the  real  instigators  of  this  action 
are  certain  persons  claiming  to  be  the  owners  of  stock 
of  a  certain  alleged  corporation  called  the  Union  Pas- 
senger Railway  and  Transfer  Company  of  New  York, 
and  that  their  purpose  of  bringing  this  action,  among 
others,  is  to  attempt  to  force  the  Broadway  Company 
and  the  Seventh  Avenue  Company  to  lease  its  road  and 
transfer  the  use  of  its  franchise  to  the  said  transfer 
company. 

The  affidavit  further  alleges,  that  the  stock  of  the 
plaintiff,  Mary  Hastings,  was  transferred  to  her  on 
July  2,  1885,  and  that  the  use  of  her  stock  and  name 
is  in  pursuance  of  the  purpose  herein  before  stated. 

The  objections  raised  to  the  order  which  is  attached 
to  this  motion  are  numerous. 

Those  directed  to  that  part  of  the  order  which,  it  is 
claimed,  authorizes  an  examination  and  inspection  of 
the  book  of  the  corporations  by  the  plaintiffs  will  not 
be  considered,  because  it  was  conceded  upon  the  argu- 
ment, that  no  case  for  such  an  examination  and 
inspection  had  been  made  out,  nor  is  any  such  exam- 
ination or  inspection  demanded. 

The  defendants  objected,  1st,  that  as  the  parties 
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sought  to  be  examined  are  not  the  corporation,  ita 
books  and  papers  cannot  be  comi)elled  to  be  produced 
under  subdivision  7  o{  section  872  of  the  Code ; 

2d,  that  the  affidavit  is  defective,  in  that  it  fails  to 
state  facts  virhich  show  that  the  examination  of  per- 
sons and  books  is  necessary  ; 

3d,  that  the  affidavit  is  defective,  because  the  only 
purpose  of  the  examination  is  to  procure  evidence  of 
fraud  on  part  of  the  defendants  who  are  to  be  exam- 
ined ; 

4th,  that  the  affidavit  is  defective,  because  it  fails 
to  state  the  ground  of  belief  in  the  allegations  which 
are  made  on  information  and  belief  ; 

dth,  that  the  affidavit  is  defective,  because  the 
papers  on  which  the  application  is  made,  do  not 
affirmatively  show,  by  a  statement  of  facts  on  which 
the  court  can  base  a  finding  tliat  the  information 
desired  cannot  be  procured  in  any  other  manner  than 
by  the  discovery  which  is  sought  to  be  made  ; 

6th,  tliat  the  affidavit  is  defective,  because  it  does 
not  disclose. a  bona  fide  case,  but  an  attempt  at  a  mere  • 
•fishing  expedition  for  which  purpose  a  court  will  not 
sustain  an  examination. 

7th,  that  it  does  not  appear  that  the  examination  is 
both  material  and  necessary  ; 

8tb,  that  no  cause  of  action  is  shown  ; 

9th,  that  these  plaintiffs  cannot  bring  this  action, 
because  it  does  not  appear  that  they  were  stockholders 
at  the  time  of  the  acts  complained  of ;  and  because  it 
must  be  brought,  if  at  all,  by  the  corporation  or  cor- 
]K)rations,  and  there  is  no  reason  alleged  why  the 
Seventh  Avenue  Company,  if  properly  requested  so 
to  do,  would  not  bring  suit  against  the  guilty  parties, 
if  any ; 

10th,  th&t  this  action  cannot  be  maintained  by  these 
plaintiffs,  because  neither  by  the  facts  above  referred 
CO  nor  by  any  other  allegations  is  it  shown  that  the 
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directors  of  said  Seventh  Avenue  Oompany  faave  anjr 
cause  of  action  against  any  holders  of  said  stocks  or 
bonds,  or  the  proceeds  thereof ;  or  that  the  said 
directors  hare  not  obtained  for  their  company  every- 
thing that  was  agreed  to  be  given  to  it ;  or  that  in  any 
negotiations  concerning  the  organization,  &q.  of  the 
Broadway  Company,  they  did  not  procare  as  advan- 
tageous terms  as  were  possible  or  proper ; 

lltb,  that  the  proposed  suit  cannot  be  brought  at 
all  by  any  one ; 

12th,  that  the  proposed  suit  cannot  be  brought 
becanse  it  involves  an  improper  joinder  of  causes  of 
action  ;  because  no  accounting  can  be  had  ;  because  it 
asks  for  the  transfer  to  the  Seventh  Avenue  Company 
of  stocks  of  the  Broadway  Oompany,  which  it  cannot 
lawfully  hold ; 

13th,  that  this  application  for  an  inspection  and 
examination  will  not  be  granted,  because  it  is  not 
made  in  good  faith;  because  plaintiijs  do  not  need 
this  examination  for  the  purpose  of  framing  their 

complaint. 
[']  '1  he  «)bjection  that  as  the  parties  sought  to  be 
examined  are  not  the  corporation,  its  books  and 
lKii)ers  cannot  be  produced,  seems  to  be  entirely  tech- 
nical aiul  not  at  all  in  harmony  with  either  the 
language  or  the  spirit  of  subdivision  7  of  section  873 
of  the  Code. 

It  18  true  that  the  section  uses  the  language  ^^and 
if  the  ))arries  sought  to  be  examined  is  a  corporation, 
the  affidavit  shall  state,'^  &c.;  but  it  is  evident  that 
this  hingnage  was  not  intended  to  be  strictly  construed ; 
as  the  subsequent  language  of  the  section  clearly 
recognizes  the  fact  that  a  corporation  cannot  testify, 
but  must  si)eak  through  its  officer'and  records;  such 
language  being  ^'  the  affidavit  shall  state  th^  names  of 
the  officers  or  directors  thereof,  or  any  of  them  whose 
testimony  is  necessary  or  material^  or  the  bpoks  and 
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papers  as  to  the  contents  of  which  an  inspection  of 
examination  is  desired,"  which  requirement  is  ooin- 
plied  with  in  the  afiSdavit  of  the  plaintiffs  herein. 

The  use  of  the  words  examination  and  inspection 
is  equally  infelicitous,  as  it  is  clear  it  was  not  the 
intention  to,  in  any  way,  impair  the  force  of  sections 
803,  &c,y  relating  to  the  discovery  of  books  and  papers. 

The  amendment  of  1880  ^  was  intended  simply  to 
supply  a  defect  in  the  law  as  it  then  existed,  in  refer- 
ence to  the  examination  of  parties  before  trial  by  which 
thq  officers  and  directors  of  defendant  corporation 
might  be  examined  and  compelled  to  produce  such 
books  and  papers  of  the  corporation  as  would  iiid 
them  in  the  giving  of  their  testimony  precisely  the 
same  as  individuals  theretofore  were  compelled  to 

appear  and  testify.  . 
[*]  The  objection  that  the  affidavit  fails  to  state 
facts  which  show  that  the  examination  of  ]jersons 
and  books  is  necessary,  does  not  seem  to  be  well 
taken,  as  it  is  distinctly  alleged  that  the  plaintiffs  are 
ignorant  of  all  the  details  in  reference  to  the  transac- 
tions complained  of,  and  of  the  particular  share  and 
interest  therein  taken  by  each  of  the  defendants  ;  facts 
necessary  to  a  proper  statement  of  the  cause  of  action 

foreshadowed  in  the  affidavit. 
[•]  The  third  groni^d  of  objection  seems  to  have 
been  overruled  by  a  recent  decision  of  the  general 
term  of  this  department,  holding  that  the  fact  that  the 
purpose  of  the  examination  is  to  procnre  evidence  of 
ff'and  on  part  of  the  defendants  who  are  to  be  exam- 
ined, forms  no  ground  for  the  refusal  of  theorder.f 

«  Laws  «>f  1880,  chap.  686. 

t  See  the  following  cases  decided   Uy   the  general  term    of  tb« 

supreme  court,  first  department.     Davis  e.  Fish  (^rch,  1885),   85 

ffun,  430;  Mechanical  Organette  Co.  e.    Hayes  (Oct.  1884),  19  k,  T. 

Week,  Dig,  685;  Datenport  Glucose  Co.  e.  Tausig  (May,  1884),  6  if. 

F.  Cto.  Pro,  152;  Andrew!!  r.  KMene  (Oct,  IS83),  4  id.  SSa 
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[*]         Thatbeeause  (Iih  affiant  fails  to  state  groands 

of  belief  in  (Jlenney  v.  Steadwell,  64  W.  T.  120, 

and  many  other  cases  have  been  held  to  afford  no 

ground  for  denying  jurisdiction  in  a  judge  to  issue  an 

order. 
[*]  The  objection  that  the  affidavit  does  not  show 
that  the  information  desired  cannot  be  procured 
in  any  other  manner  does  not  seem  to  be  well  taken, 
as  the  affiant  swears  that  it  cannot  be  so  secured,  and 
there  are  no  reasons  to  siipix>se  that  it  can. 

The  affidavit,  if  true,   discloses  a  state  of  facts 
resulting  in  a  wrong,  which  should  be  redressed,  and, 
as  will  be  hereafter  shown,  in  the  righting  of  which 
the  plaintiffs  have  an  interest,  and  an  examination  in 
such  a  case  cannot  be  a  mei*e  fishing  expedition.    The 
examination    is    both,  material    and    necessary, 
[*]    because,  as  appears  by  the  affidavit,  as  has  been 
before  stated,  the    plaintiff  is  ignorant  of    the 
particular  parts  taken  by  the  defendant  in  this  trans- 
action. 
[^         It  is  not  necessary  that  the  affidavit  should 
state  a  complete  cause  of  action,  it  is  suffici^t  if 
the  nature  of  the  action  is  stated  and  the  substance  of 
the  judgment  demanded. 

In  the  case  at  bar,   the  nature  of  the  action  is 
clearly  foreshadowed,  in  that  it  seeks  to  charge  the 
defendants,  and  each  and  every  of  them,  with  a  mis- 
appropriation of  some  portion  of  the  $2,500,000  of 
bonds  issued  by  the  Broadway  Company  or  the  pro- 
ceeds thereof. 
[•]         The  objection  to  the  right  of  plaintiffs  to  bring 
this  action  because  they  were  not  stockholders  at 
the  time  of  the  commission  of  the  acts  complained  of 
has  never  been  recognized  by  the  courts  of  this  State. 
The  rule  adopted  by  the  supreme  court  of  the 
United  States  was   established    to   prevent    certain 
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abuses  bat  never  has  obtained  in  the  courts  of  this 
State. 

It  wonldy  indeed,  be  a  great  hardship  if,  a  wrong 
having  been  committed  against  the  stockholders  of  a 
company,  that  all  power  to  redress  that  wrong  should ' 
cease  because  of  a  transfer  to  an  innocent  holder 
of  such  stock.  This  would  be  reversing  the  rule  that 
the  transfer  of  property  includes  the  ownership  of  all 
incidents  thereto. 

In  the  case  of  Williams  v.  The  Western  Union 
Telegiaph  Company  (93  N.  F.  162),  it  was  expressly 
found  by  the  court  below  that  the  stock  was  bought 
for  the  purpose  of  bringing  the  suit.  Yet,  ir  was  not 
held  to  be  an  answer  to  the  plaintiif  s  complaint.  It 
is  not  necessary  to  hold  this  proposition  in  this  case, 
however,  as  it  seems  to  me  somewhat  doubtful  whether 
a  court  of  equity  should  be  compelled  to  entertain 
actions  brought  upon  causes  of  action  bought  mere^ly 

for  the  purpose  of. bringing  suit. 

[•]  In  Young  v-  Drake  (8  HuUj  61),  the  court  says  : 

^'  It  is  enough  that  the  plaintiff  was  a  stockholder 

when  the  action  was  brought.    If  he  purchased  his 

stock  after  the  alleged  fraud  was  committed  that  he 

did  not  condone  the  fraud.    The  plaintiff  acquired  all 

the  rights  of  the  person  of  whom  he  purchased." 

P*3         It  is  held  in  the  case  .of  Barr  v.  N.  Y.,Lake 

Erie  and  Western  R.  R.  Co.  (96  N.  T.  444),  that  it 

is  not  necessary  to  show  an  active  effort  on  part  of  the 

plaintiffs,  with  the  body  of  the  corpomtion  affected  to 

induce  remedial  action  on  its  part  if  it  is  apparent  that 

such  effort  would  have  been  of  no  avail. 
["]  The  allegations  in  the  affidavits  under  con- 
sideration allege  participation  in  these  various  acts 
by  the  directors  of  the  Seventh  Avenue  Company  and 
the  directors  of  the  Broadway  Company,  and  if  such 
is  the  fact  it  is  apparent  that  a  request  to  them  to 
bring  the  action  would  have  been  of  no  avail. 
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The  next  urid  ino^^t  serious  objtvtion  to  the  main- 
tenance of  ihe  order  rests  upon  tlie  denial  of  the  right 
of  the  plaintiff  or  any  one  else  to  maintain  an  action 
of  such  a  nature  as  is  set  forth  in  the  affidavit.  The  affi- 
davit alleges  a  mortgage  of  the  Seventh  Avenue  Com- 
pany's  property  for  the  building  and  equipping  of  the 
Broadway  road,  a  transfer  of  stock  of  the  Broadway 
Company  to  the  president  of  the  Seventh  Avenue  Com- 
pany and  his  successors  in  trust  for  said  company, 
and  a  mortgage  of  the  entire  property  of  the  Broad- 
way Corai)any,  for  $2,500,000  for  no  ostensible  or 
known  purpose.  These  facts  make  this  relation 
between  the  parties — it  makes  the  president  of  the 
Seventh  Avenue  Railway  Company  a  trustee  holding 
Ntock  of  the  Broadway  Company  in  trust  for  the 
Seventh  Avenue  Company,  of  which  latter  company 
the  plaintiffs  are  stockholders.  The  president  of  ithe 
Seventh  Avenue  Company  is  a  trustee  therefore  of  the 
jlaintiffsand  the  other  stockholders  of  the  Seventh 
Avenue  Company.  If  the  $2,500,000  mortgage  has 
been  issued,  the  bonds  sold  and  the  pix>ceeds  unac- 
c(»nnted  for  to  the  Broadway  Company,  this  is  a  wrong 
done  to  the  stockholders  of  said  company,  of  whirh 
the  plaintiffs'  trustee  is  one.  Facts  l>eing  alleged 
["]  by  which  it  is  apparent  that  said  trustees  would 
not  bring  an  action  to  redress  this  wrong,  the 
right  of  the  plaintiffs  to  sue  is  established. 
["]  The  objection  that  the  Seventh  Avenue  Com- 

pany cannot  hold  lawfully  stock  of  the  Broadway 
Company  is  not  well  taken.  The  prohibition  of  law  is 
against  a  railroad  company  using  any  of  its  funds  in 
tlie  purchase  of  any  stock  in  its  own  or  any  other  bor- 
lX)ration.*  The  transfer  of  the  stock  of  the  Broad- 
["]    way  Company  to  the  Seventh  Avenue  Company 

would  in  no  way  violate  this  rule,  as  the  defend- 

z. s 

*  This  probibition  is  contained  in  section  S  of  the  Oeaeral  Rul- 
roaid  Act.    Liiw$  of  1850,  chap.  140. 
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ants  allege  the  transfer  of  this  stock  was  a  gift  to  the 
Seventh  Avenae  Company.  Even  if  this  werie  not  so, 
and  such  transfer  was  made  in  pursaance  of  a  con- 
[*']  tract  between  the  parties,  which  had  been  per* 
formed  by  the  Seventh  Avenue  Company,  the 
defendants  could  not  plead  ultra  vires  (Whitney  Aims 
Co.  V.  Barbour,  63  N.  Y.  62). 

The  objection  that  this  action  is  not  brought  in 
good  faith,  but  for  the  purpose  of  compelling  a  trans- 
fer of  rights,  property  and  franchises  to  some  transfer 
company,  I  fail  to  see  the  force  of,  as,  if  the  acts  and 
conduct  of  tile  defendants  have  been  legal  and  in  good 
faith,  I  cannot  imagine  how  they  can  be  forced  to  do 
anything  detrimental  to  their  supposed  interests. 

.  I  have  thus  briefly  attempted  in  the  limited  time 
allowed  me  to  show  that  the  plaintiffs  have  substanti- 
ally complied  with  the  statute  in  all  its  details.  I  may 
have  overlooked  some  of  the  objections  made  by  the 
defendants,  but  it  seems  to  me  that  if  the  facts  stated 
in  the  plaintiff's  aflBdavit  are  true,  that  they  have 
established  a  right  to  examine  the  defendants  in  order 
that  they  may  have  the  proper  parries  before  the  court 
and  may  make  in  their  complaint  the  necessary  and 
detailed  allegations  pertinent  to  the  cause  of  action, 
the  nature  of  which  is  stated  in  the  nioving  affidavit. 

The  motion  must  therefore  be  denied,  with  $10  costs 
to  abide  the  event. 
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ENGLE,  Rksponpsnt,  v.  FISCHER,  Appellant. 

CouET  OP  Appeals,  June,  1886. 

§401. 


statute  ff  limUatian —  When  eencealment  toithin  the  State  d&ee  not  eue- 

pend  He  rtinntn^. 

Where  a  resideDt  of  Australia  accepted  a  draft,  and  soon  thereafter 
abacooded  and  came  to  New  York  city,  where  he  assumed' and  hid 
himself  under  a  fictitious  name,  for  the  purpose  of  concealing  him- 
self from  his  creditors, — Held,  that  such  concealment  of  hisidenUty 
did  not  suspend  the  operation  of  the  statute  of  limitatioiia;[\\^] 
tliat  it  could  not  bo  construed  to  be  an  absence  from  the  State, ['] 
and  his  continuous  presence  in  the  State  for  six  years,  although 
unknown  to  his  creditor,  would  defeat  an  action  on  the 
draft.  I  !,«,*,'] 

Sleight  V.  Kane  (1  Johns.  Cos.  76)  ;[>J  Poilion  v.  Lawrence  (77  J^.  T. 
208),  [*]  distinguished. 

Cases  in  which  the  return  or  coming  into  for  a  brief  period  only  was 
held  not  to  set  the  statute  running,  diHtinguislied.['] 

The  statute  of  limitation  is  a  benign  stntute  in  which  tlie  legislature 
has  written  all  the  exceptions  which  sound  policy  dictated  to  it, 
and  its  plain  language  cannot  be  perverted  to  remedy  the  hardship 
of  a  particular  cn9o.['] 

Eagle  ff.  Fischer  (6  N.  T.  Oiv.  Pro,  807),  reversed.  [*] 

(Decided  June  ly  IBM.) 

Appeal  by  defendant  from  order  of  the  general 
term  of  the  superior  court  of  the  city  of  New  York, 
reversing  a  jadgment  of  the  trial  term  of  that  court  in 
favor  of  the  defendant. 

Reported  below,  6  iV.  T.  Civ.  Pro.  307. 

The  opinion  states  enough  facts. 

W.  &  S.  W.  FttUertorij  for  defendant-appellant 
B.  LewiTison^  for  plaintiff-respondent.  j 
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Earl,  J. — This  action  was  commenced  against  the 
defendant  as  acceptor  of  a  bill  of  exchange,  payable 
three  months  after  date,  drawn  on  May  1,  1873,  at 
Vienna,  Austria,  for  8,600  gulden,  equivalent  in  our 
money  to  $1,512.  The  defense  interposed  is  that  the 
cause  of  action  was  barred  by  the  statute  of  limita- 
tions. 
["]  The  facts  are  these :  The  defendant  resided  in 

Austria,  where  he  accepted  the  bill,  and  soon 
thereafter  he  absconded,  and,  in^  July,  came  to  the 
city  of  New  York,  and  there  he  has  ever  since  resided. 
On  reaching  New  York,  for  the  purpose  of  concealing 
himself  from  his  creditors,  he  assumed  the  name  of 
Marcus  L.  Fischer,  and  thereafter  bore  that  name  and 
hid  himself  thereunder.  The  plaintiff  discovered  him 
in  the  city  of  New  York  in  April,  1882,  and  there,  nt 
his  store,  demanded  of  him  the  payment  of  the  draft, 
which  was  refused,  and  then,  in  the  same  month,  this 
action  was  commenced. 

While  the  plaintiff  concedes  that  more  than  six 
years  have  elapsed  from  the  time  the  cause  of  action 
accrued  against  the  defendant,  he  claims  the  benefit 
of  the  exception  contained  in  section  401  of  the  Code, 
which  is  as  follows  :  *'  If,  when  the  cause  of  action 
accrues  against  a  person,  he  is  without  the  State, 
the  action  may  be  commenced  within  the  time 
limited  therefor,  after  his  return  into  the  State.  If, 
after  a  cause  of  action  has  accrued  against  a  person, 
he  departs  from  and  resides  without  the  State,  or 
remains  continuously  absent  therefrom  for  the  space 
of  one  year  or  more,  the  time  of  his  absence,  is  not  a 
part  of  the  time  limited,  for  the  commencement  of  the 
action.'* 

This  section  does  not  aid  the  plaintiff,  because  the 
defendant  was  not  without  the  State  when  the  cause 
of  action  accrued,  and  he  never  thereafter  departed 
from  the  State. 
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[*]  While  the  defendant  bore  an  assumed  name, 

he  was  physically  at  all  times  within  the  State, 
and  there  was  no  hiding  or  concealment  of  his  person, 
except  as  he  assumed  and  bore  the  fictitious  name.  It 
passes  my  comprehension  how,  by  any  process  of 
reasoning  or  metaphysics,  such  a  person,  continually 
present  in  the  State  for  nearly  ten  years,  can  be  said 
never  to  have  come  here,  and  to  have  been  continually 
absent  from  the  State. 

It  is  quite  i)robable  that  the  defendant  perpetrated 
a  fraud  upon  the  plaintiff  by  concealing  his  residence 
from  him,  and  that  the  statute  was  resorted  to  by  him 
to  defeat  a  jast  claim.  Yet,  the  statute  must  have  its 
oi)eration.  Its  plain  language  cannot  be  per* 
[•]  verted  to  remedy  the  hardship  of  any  particular 
case.  It  is  a  benign  statute,  and  the  legislature 
has  written  in  it  all  the  exceptions  which  sound  policy 
dictated  to  it.  It  may  frequently  operate  to  defeat 
}\\st  claims  and  be  used  by  dishonest  debtors.  A 
(*aase  of  action  may  be  barred  before  it*  is  known  to 
r  he  claimant.  The  debtor  may  puri>osely  conceal  it, 
:ind  yet  the  bar  of  the  statute  must  inexorably  be 
:' Implied.  A  debtor  who  has  always  resided  in  the 
State  may  abscond  from  his  home  and  conceal  himself 
within  the  State  from  his  creditors,  and  yet  no  one 
will  claim  that  such  debtors  are  to  be  regarded  as 
without  the  State,  or  that  such  concealment  will  defeat 
f  he  running  of  the  statute.  The  law  gives  a  creditor 
six  years  continued  i)resence  of  his  debtor  within  the 
State  after  the  cause  of  action  accrued,  and  that  period 
h;is  been  deemed  ample  to  enable  the  creditor  to  find 
his  debtor,  and  put  the  machinery  of  the  law  in  force 
against  him.  It  would  lead  to  great  inconvenience, 
and  leave  the  Bench  and  Bar  without  any  certain  riile 
if,  in  every  case  where  a  debtor  has  resided  and  con- 
tinuously been  within  this  State  f6r  six  years  altera 
cause  of  action  against  him  accrued,  and  the  statute  of 
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limitations  is  in tei posed  as  a  bar  to  an  action  to  enforce 
the  same,  it  could  be  a  matter  of  inquiry  and  litiga- 
tion upon  disputed  evidence  whether  the  debtor,  dur- 
ing any  portion  of  the  time,  concealed  himself  fraud- 
ulently or  otherwise,  and  whether  the  creditor  used 

due  diligence  to  find  htm. 
[*]  There  are  some  cases  in  which  what  is  now  the 
first  clause  of  the  section  above  quoted  was  under 
consideration,  afid  it  became  necessary  for  the  courts 
to  determine  what  was  a  return  or  coming  into  the 
State  so  as  to  set  the  statute  running,  wherein  it  was 
decided  that  the  return  must  be  open  and  notorious, 
and  under  such  circumstances  that  the  creditor  could, 
with  reasonable  diligence,  find  his  debtor  and  serve 
him  with  process  (Little  v.  Blunt,  16  Pick.  359;  Hill  v. 
Bellows,  15  Vt.  727 ;  Hysinger  v.  BuUzell,  3  Gill  &  J. 
[Md.]  158  ;  Didier  v,  Davison,  2  Barb.  Oh.  477  ;  Ford 
V,  Babcock,  2  Sand.  518 ;  Cole  o.  Jessup,  10  If.  F. 
96;  Dorr  v.  Swartwout,  1  Blatc/i.  [U.  8.]  C.  C.  179  ; 
3  Parsons  on  Con,  [6  ed.]  96).  A  debtor  might  return 
to  the  State  clandestinely,  for  a  few  hours,  in  the 
night  time  or  on  Sunday,  or  he  might  be  in  the  State 
on  his  progress  through  it ;  and  a  return  of  such  a 
character  which  might  be  concealed  from  and  unknown 
to  the  creditor,  and  which  would  jifford  him  no  oppor- 
tunity, by  the  use  of  reasonable  diligence,  to  serve  his 
debtor  with  process,  is  held  not  to  be  a  return  to  the 
State  within  the  meaning  of  the  stntute.  But  it  has 
never  before  this  case,  so  far  as  I  can  discover,  been 
decided  that  when  the  debtor  was  continuously  in  the 
State  for  more  than  six  years  after  the  cause  of  action 
accrued,  he  was  deemed  to  have  been  without  ihe 
State,  and  thus  the  running  of  the  statute  defeated 
because  he  concealed  his  abode,  and  thus  the  creditor 
was  unable  to  discover  him  and  serve  him  with  pro- 
cess. 
[■]         The  case  of  Sleight  v.  Kane  (1  Johns.   Cas. 

Vol.  IX,— 21 
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76),  is  not  an  aathorify  for  the  plaintiff.  There  the 
defendant  was  held  to  be  withont  the  State  while  he 
was  in  a  place  which  had  been  conquered  and  was  held 
by  the  British  troops,  and  which  was  neither  d^ facto 
nor,  I  am  inclined  to  believe,  de  jure  a  part  of  the 
State,  nor  subject  to  the  juriadicliou  of  the  State 

courts. 
[•]  In  Poillon  t).  Lawrence  (77  N.  Y,  208),  it  was 

held  that  a  discharge  in  bankruptcy  was  void  as 
to  a  creditor  from  whom  notice  of  the  bankruptcy  pro- 
ceedings was  purposely  and  fraudulently  omitted  by 
conducting  the  same  in  a  name  assumed  by  the  debtor, 
which  was  entirely  different  from  that  under  which 
the  debt  was  contracted  ;  and  that  case  has  no  bearing 

upon  this, 
f]  We  are  constained  to  hold  that  the  order  of  the 

general  term  should  be  i*eversed,  and  the  judg- 
ment of  the  trial  term  affirmed,  with  costs. 
All  concur. 


CROSLEY  V.  COBB. 

Supreme  Court,  Fourth  Department,  Onondaga 
County,  SpeciaIi  Term,  May,  1885. 

§  3234. 

Coats — When  both  platni iff  and  defendant  not  entitled  to. 

To  entitle  a  defendant  to  c  )4t3  under  section  8234  of  tlie  Oode  of 
Civil  Procedure,  which  provides  that  in  certain  actions  if  herein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action,  upon 
which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  on  one  or 
more  of  the  issues,  and  the  defendant  upon  the  other  or  others,  each 
party  is  entitled  to  costs  against  the  adverse  party,  etc.,  the  defend- 
ant must  recover  a  verdict,  and  a  dismissal  <»f  the  complaint  as  w 
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one  or  more  of  the  causes  of  actioa,  or  an  exclusion  of  evidence 
in  support  thereof  will  not  entitle  him  to  costs.  [*,•,»,•,'] 

Where  a  complaint  set  up  a  cause  of  actioa  for  libel,  and  also  con- 
tained three  additional  counts,  setting  out  certain  oral  slander 
claimed  to  have  been  uttered  by  the  defendant  of  and  concerning 
the  plaintiff,  and  the  court  on  (lie  trial  held  that  two  of  the  counts 
alleging  slander  did  not  state  a  cause  of  action,  and  excluded  evi- 
l^ence  as  to  them,  and  some  portions  of  the  publication  set  out  in 
the  first  cause  of  action  were  withdrawn  by  the  plaintiff,  and  as  to 
others,  the  court  holding  they  were  not  libelou8,  refused  to  hear 
evidence,  and  the  plaintiff  had  a  general  verdict  in  his  favor  for 
$50, — Ueldf  that  the  rulings  of  the  court  exclnding  evidence  was 
not  such  a  recovery  by  the  defendant  as  would  entitle  him  to  costs 
against  the  plaindff.p,',^ 

Briggs  «.  Allen  (4  Hill,  588);n  Oooper  «.  Jolly  (80  Fun,  224), ['] 
followed.     Blashfield  o.  Blashfield  (un reported), f  J  distinguished. 

Section  8284  of  the  Code  of  Civil  Procedure,  allowing  costs  both  to 
the  plaintiff  and  the  defendant  in  certain  actions  where  both 
recover,  is  substantially  the  same  as  the  provisions  of  the  Revised 
Statutes  (2  R  8,  616,  {  26,  subd.  2);[*1  and  the  construction  given 
to  the  latter  is  applicable  to  and  furoisbeB  a  safe  guide  for  that  to 
be  given  to  the  Code.  [*] 

(Decided  Ma/y^  1886.) 

Motion  by  plaintiff  for  a  new  taxation  of  a  bill  of 
costs  adjusted  in  favor  of  the  defendant  by  the  clerk 
of  the  county  of  Cortland, 

A.  P.  Smithy  for  plaintiff  and  motion, 
Frank  Pierce^  for  defendant,  opposed. 

Kknxkdy,  J. — I  do  not  think  the  plaintiff  guilty  of 
laches  vvhii^h  ^should  prevent  his  being  heard  on  this 
application. 

In  August,  188^  the  plaintiff  brought  this  action  to 
recover  damages  claimed  to  have  been  sustained  by 
him  by  reason  of  a  certain  alleged  libel  printed 
and  published  by  the  defendant  of  and  concerning  the 
plaintiff,  '^'^^  complaint  also  contained  three  addi- 
tional counts  or  divisions  wherein  ceiiain  oral  slandens 
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were  claimed  to  ha\''e  been  uttered  by  the  defendant 
of  and  concerning  the  plaintiff.  To  this  complaint  the 
defendant  interposed  an  answer  in  which  he  admitted 
the  authorship  of  the  paper  set  out  in  said  complaint, 
denominated  a  "poem"  and  fhe  pubiicarion  thereof; 
and  he  picks  outcertain  stanzas  or  portionsof  this  clas- 
sical production  and  claims  and  arers  that  as  to  those, 
certain  facts  and  incidents  in  the  life  of  the  plaintiff, 
justified  tlie  defendant  in  the  creation  of  and  the 
giving  to  the  world  the  rare  production  referred  to. 

The  answer  also  sets  up  certain  facts  and  circum- 
stances connected  with  the  plaintiff*s  life,  in  mitigation 
of  damages  occasioned  the  plaintiff  by  the  utterance 
of  the  defendant  set  forth  in  the  third  count  of  the 
complaint. 

The  cause  was  tried  at  the  February  circuit,  1885, 
in  Cortland  county,  and  u  verdict  rendered  for  the 
defendant.  Judge  Mukkay  holding  tlmt  court  set 
same  aside  upon  his  minutes  on  ])Ijiintiff*s  motion.  A 
second  trial  was  had  at  a  circuit  held  in  Cortland  in 
February,  1886,  when  the  plaintiff  recovered  a  general 
verdict  for  $50. 

From  the  affidavits  and  papers  presented  on  this 
motion,  it  appears  iliat  when  the  cause  v/as  moved  for 
trial,  the  defendant  claimed  and  insisted  to  the  court 
that  tliat  part  of  the  second  count  or  cause  of  action 
alleged  to  be  slandei-ous  which  reads  *Mhe  defendant 
said  of  and  concerning  ihe  plaintiff.  There  is  one 
thing  he,  plaintiff,  did  do,  he  made  his  mother  swear 
to  a  lie,"  was  not  slanderous  per  se^  and  that  no 
action  could  be  maintained  againi^t  defendant  for  this 
utterance  by  him,  and  thereapon  the  court  so  held. 
This  disposed  of  the  entire  count.  The  defendant  on 
said  trial  insisted  thnt  the  third  count  or  cause  of 
action  set  up  in  said  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  court  so 
ruled. 
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The  cause  proceeded  to  trial  upon  the  complaint 
from  which  the  said  superfluous  matter  had  been 
eliminated  as  above,  and  resulted  as  before  stated  in  a 
general  verdict  for  the  plaintiff. 

The  defendant  thereupon  claimed  that  he  was  enli- 
tled  to  costs  under  section  8234  of  the  Code,  and  the 
clerk  taxed  a  full  bill  in  his  favor  amounting  to  $779.33. 
This  section  provides :  *'  In  an  action  specified  in  sec- 
lion  8228  of  the  net,  wherein  the  complaint  sets  forth 
separately  two  or  more  causes  of  action,  upon  which 
issues  of  fact  are  joined,  if  the  plaintiff  recovers  on 
one  or  more  of  the  issues,  and  the  defendant  upon  the 
other  or  others^  each  party  is  entitled  to  costs  against 
the  adverse  party^  unless  it  is  certified  that  the  sub- 
.stantiul  cause  of  action  was  the  same  upon  each  issue  ; 
in  which  case,  the  plaintiff  is  only  entitled  to  costs." 

As  to  the  count  in  said  complaint  charging  a  libel, 
the  production  charged  to  have  been  libelous  is  an 
entire  article,  and  is  for  the  purpose  of  this  motion  to 
be  read  as  such.  Ho  issue  of  fact  is  joined  in  relation 
thereto,  Che  defendant  admits,  doubtless  with  a  con- 
siderable feeling  of  pride  that  he  was  its  author  and 
publisher,  but  he  snys  that  some  expressions  used  in 
the  production  were  justified  because  they  related  to 
certain  things  the  plaintiff  had  at  some  time  done,  or 
with  which  he  had  been  connected,  and  as  to  these  he 
insisted  that  some  were  true  and  others  he  had  x*eason 
to  believe  were  true.  Some  portions  of  the  effusion 
the  court  held  were  not  libelous,  and  as  to  these 
it  refused  to  hear  evidence.  As  to  other  portions  of 
the  work  some  were  withdrawn  by  the  plaintiff,  and 
evidence  was  received  and  submitted  to  the  jury  as  to 

other  portions,  and  the  plaintiff  had  a  verdict. 
I']         This  is  no  more  a  recovery  by  the  defendant 
upon  an  issue  than  it  would  be  where  the  action  is 
for  slanderous  words  uttered,  and  different  utterances 
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are  alleged,  but  upon  the  trial  the  plaintiff  failed  to 
prove  all  of  them. 

The  third  count  or  dirision  of  the  complaint  was 
lield  defective  in  that,  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  therefore  the  court 

ruled  that  no  proof  could  be  given  under  it. 
[•]  This  ruling  did  not  bring  the  case  within  the 

provisions  of  section  3234  above  cited,  since  no 
issue  of  fact  was  or  could  be  joined  on  it.  No  cause 
of  action  being  alleged  no  issue  could  be  made  or  pre- 
sented for  trial,  and  no  recovery  by  either  party  could 

be  had  thereon. 
[*]  The  provisions  of  the  Code  are  substantially 

those  of  the  Revised  Statutes  (2  JR.  3.  616,  §  26, 
subd.  2),  the  former  using  the  word  ^^  recover  ^^  and 

the  latter  ^^found?^ 
[*]  These  words  as  used  must,  I  think,  be  regarded 

as  synonymous,  and  that  the  construction  given 
to  the  revised  statutes  is  applicable  to  and  furnishes  a 

safe  guide  for  that  to  be  given  the  Code. 
[*]  In  Briggs  t),  Allen  (4  Hill^  638),  which  was  an 

action  for  libel,  the  declaration  contained  five 
counts.  On  the  trial  the  plaintiff  waived  all  claims  for 
damages  on  account  of  the  third  cdunt.  The  plaintiff 
obtained  a  general  verdict.  An  application  was  made 
by  defendant  for  costs.  The  court.  Nelson,  Ch.  J., 
says :  **  The  CAse  is  not  within  the  statute  ;  the  provis- 
ion contemplates  a  verdict  for  the  defendant  on  the 
separate  count  before  he  is  entitled  to  costs  against  the 
plaintiff.  Independent  of  this  section  the  only  conse- 
quence of  a  nolle  proseqxd  as  to  one  count  or  part  of 
a  count  in  a  declaration,  is  to  deprive  the  plaintiff  of 
costs  upon  the  matter  thus  discontinued  "  (People  t?. 
Fecter,  12  Wend.  480;  Bull  v.  Ketchum,  2  Denio, 
190). 
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[•]  In  Cooper  v.  Jolly  (30  Hun,  224);*  where  the 

action  was  brought  to  recover  penalties  for  a 
violation  of  the  statute  to  prevent  the  adulteration  of 
milk,  the  complaint  contained  twenty-three  separate 
counts.  The  answer  was  a  general  denial.  On  the 
trial  the  plaintiff  gave  evidence  tending  to  establish 

m 

thirteen  causes  of  action,  but  recovered  a  verdict  on 
two  connts  alone  for  two  penalties  of  $50  each.  The 
defendant  claimed  that  he  was  entitled  to  costs  under 
section  8234.  ITeldy  that  the  claim  was  not  well 
founded,  as  the  defendant  had  not  recovered  upon 
any  of  the  issues  within  the  meaning  of  said  section. 
See  Barlow  v.    Barlow    (36   Sun,   50);    Willard    v. 

Strachan  (3  N.  T.  Civ.  Pro.  462). 
["]  The  case  of  Blashfield  v.  Blashfield  decided  by 

Mr.  Justice  Martin,  at  special  term,  not  reported, 
differs  from  the  one  in  hand.     There  the  action  was- 
upon  two  promissory  notes,  the  complaint  contained, 
two  counts  one  on  each  note,  the  answer  interposed 
the  statute  of  limitations  as  a  defense. 

The  issue  so  formed  was  tried  at  the  circuit,. and' 
after  the  evidence  had  been  given  upon  defendlant's 
motion  the  court  held,  as  matter  of  law,  that  the 
defense  had  prevailed  as  to  one  note,  and  in  substance* 
directed  that  as  to  that  the  complaint  be  dismissed. 
On  the  application  by  defendant  for  costs,  it  was  held 
that  there  were  two  causes  of  action  set  forth*  in  the- 
complaint  upon  which  issue  of  fact  had  been  joined,, 
and  that  upon  the  trial  the  defendant,  in  effect,  recov- 
ered on  one  of  them,  and  was,  therefore,  entitled  to^ 

costs. 
[•]         In  this  case,  I  think   the  defendant  did  not 

recover  upon  any  issue  of  fact  joined  by  the  plead- 
ings within  the  meaning  of  section  3234,  and  an  order 

*  Affinned  without  opiniou,  96  If.  7.  667.     The  general,  term^ 
declflion  here  cited,  reyerMdS..C.,  8  JT.  Y.  (Hv.Pro.  9l. 
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will  be  entered  disallowing  costs  to  him,  setting  aside 
the  taxation  thereof  by  the  clerk,  and  striking  the 
same  out  of  the  judgment- roll  if  judgment  has  been 
entered  in  the  action,  without  costs  of  this  motion. 


RUNDLE  V.  VAN  INWEGAN,  as  Executok,  kto., 

ET  AL. 

Supreme    Court,     Second    Department,    Orange 
County,  Special  Term,  April,  1886. 

§§  1760,  1768. 

JnrUdictum —  WTien  personal  service  of  process  necessary  to — Domicile — 
When  foife^s  and  husband* s  different — Void  judg^nent  of  divorce 
not  render  binding  by  acquiescence  therein^ 'Dower — Hight 
of  widow  to,  how  effected  by  her  adultery. 

The  rule  is  now  well  established  that  a  wife  may  acquire  a  domicile 
separate  from  that  of  her  husband  whenever  it  is  necessary  for  licr 
to  do  so,  and  when  husband  and  wife  have  sepai'ated  and  ap^recd  to 
live  apart,  the  wife's  domicile  cannot  be  drawn  to  thnt  of  her  hus- 
band without  her  consent  or  without  her  actual  presence  at  the 
place  of  the  husband^s  residence. [*] 

Judgments  of  the  courts  of  other  States  rendered  against  parties  not 
residents  of  such  States,  and  without  personal  service  of  process 
upon  them  within  tiie  borders  of  such  States,  have  uniformly  been 
held  in  this  State,  to  be  absolutely  void,[^'']  and  this  rule  applies 
although  such  parties  are  not  residents  of  this  State.  [        ] 

Borden  v.  Fitch  (15  Johns.  121);[»]  OD'ea  v.  O'Dea  (3  East.  Rep,  447); 
[*]  People  V.  Baker  (76  N.  F.  78);[«]  Doughty  v.  Doughty  (28 
K  J,JCq.  581);[*]  followed. 

Kinnier  f .  Kinnier  (45  JV.  T,  535),  distinguished.  [■] 

Where  a  wife  residing  in  New  Jersey  was  not  ])ersonally  served  with 
the  process,  in  an  action  for  divorce  brought  ngninst  lier  by  her 
huslmnd  in  Indiana,  and  did  not  appear  therein,  and  judgmrnt  w.^s 
rendered   therein  against  her  by  default, — Held,  that  tlie  judgment 
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vffiR  absolutely  vuid;[^J  and  that  slie  was  not  estopper:  .4  jm  deny- 
ing its  yaliditj  by  her  acquiescence  tlierein  and  subaequent  mar- 
riage during  the  life  of  her  firat  husband. [^^^"] 

Marriage  is  a  status,  in  the  maintenance  of  which  the  State  has  an 
interest  ;  it  can  be  dissolved  only  according  to  the  laws  of  the  State 
where  the  parties  reside,  and  cannot  be  put  on  or  off  at  the  pleasure 
of  the  parties.  ['^] 

In  this  State,  adulter]^  on  the  port  of  a  wife  will  not  bar  her  dower 
in  her  husband's  estate  unless  she  be  convidted  of  that  offense  by  a 
«  decree  of  the  court,  ["]  and  althous^h  the  wife  resided  and  com- 
mitted the  offense  in  New  Jersey,  the  statute  of  that  State  which 
declares  that  a  wife  who  leaves  her  husband  and  dwells  with  her 
adulterer  is  barred  of  dower  can  have  no  force  or  effect  in  an  action 
for  dower  in  thi^  State.  ["] 

{Decided  April,  1886.) 

Trial  of  aclion  for  admeasurement  of  dower  at  spe- 
cial term. 

The  opinion  states  the  facts. 

2\  J.  <B  /.  W.  Lyon  J  for  plaintiff. 

0.  P.  Howell  i&  Lewis  E.  Carr^  for  defendants. 

Brown,  J. — ^The  decision  of  this  case  turns  upon 
the  question  whether  the  judgment  of  the  Indiana 
court  in  the  action  by  Samuel  Bevans  against  the 
plaintiff  was  effectual  to  dissolve  the  marriage  between 
those  parties.  There  is  no  dispute  in  the  facts.  The 
evidence  warrants  the  conclusion  that  when  the  parties 
separated  in  October,  1865,  and  Samuel  Bevans  left  the 
State  of  Ni3W  Jersey,  he  did  so  with  the  intention  of 
never  again  taking  up  his  residence  in  that  State. 

He  never  did  return  there.  His  domicile  at  the  time 
of  tlie  commencement  of  the  action  for  divorce  was  nor 
in  New  Jersey.  I  assume  it  to  have  been  in  Indiana, 
but  it  was  acquired  there  without  doubt  for  llie  pur- 
]u>se  (»f  i>rnc!innp;a  divorce  in  the  courts  nf  Minr  State. 
There  is  nothing  in  the  testimony  fn)!n  •.;!.*(!)  it  can 
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be  inferred  that  the  plaintiff  kn«w  of  Uiis  intention  at 
the  time  Bevans  left  New  Jersey,  but  I  shall  find  that 
she  was  informed  of  the  commencement  and  of  the  pen- 
dency of  the  action  against  her,  and  stated  that  she 
should  make  no  opposition  to  it. 

No  process  was  ever  served  upon  her,  and  the  court 
of  Indiana  never  acquired  jurisdiction  over  her. 

In  determining  the  validity  of  the  Indiana  judg- 
ment, therefore,  I  assume  Bevans  to  have  been  a  citi- 
zen of  Indiana  and  the  plaintiff  a  citizen  of  New  Jersey. 
I  am  unable  to  give  my  assent  to  the  proposition  that 
the  plaintiff's  domicile  must  be  deemed  the  domicile 

of  her  husband. 
[']  The  rule  is  now  well  established  that  a  wife 

may  acquire  a  domicile  separate  from  that  of  her 
husband  whenever  it  is  necessary  for  her  to  do  so,  and 
when  husband  and  wife  have  separated  and  agreed  to 
live  apart,  the  wife's  domicile  cannot  be  drawn  to  that 
of  her  husband  without  her  colisent  or  without  her 
actual  presence  at  the  place  of  the  husband's  residence. 
The  plaintiff  then  must  be  regarded  as  a  resident  of 
New  Jersey  at  the  date  of  the  judgment  of  the  Indi- 
ana court,  and  she  has  remained  such  to  the  present 

time. 
[']  It  would  be  useless  at  this  day  to  cite  author- 

ities to  show  the  effect  which  the  courts  of  this 
State  have  given  to  judgments  of  other  States  ren- 
dered against  parties  not  residents  of  such  States,  and 
without  personal  service  of  process  upon  them  within 
the  borders  of  such  States. 

The  decisions  are  uniform,  that  such  judgments  are 
absolutely  void. 

It  is  true,  in  nearly  all  of  the  reported  decisions, 
the  persons  against  whom  such  judgments  have  been 
rendered  have  been  citizens  of  this  State,  but  in  at 
least  three  cases  the  effect  of  such  judgments  upon 
citizens  of  other  States  has  been  considered. 
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[']  In  Borden  v.  Pitch  (15  Johns.  121),  one  of  the 

earliest  cases  on  this  subject,  and  one  which  is 
cited  and  approved  in  about  every  subsequent  decision, 
the  judgment  considered  by  the  court  was  one  obtained 
in  Vermont  against  a  citizen  of  Connecticut.  It  was 
Jield,  that  the  judgment  was  void,  and  the  person  to 
wnom  the  defendant  had  been  married  in  this  State 
was  permitted  to  testify  against  him  on  the  ground 
that  she  was  not  his  wife,  for  the  reason  that  the  judg- 
ment of  the  Vermont  court  was  ineffectual  to  dissolve 
the  marriage  between  defendant  and  his  first  wife, 
n  In  O'Dea  i?.  O'Dea,  the  last  case  of  this  kind 
before  the  court  of  appeals,  reported  in  8  East. 
Rep,  447,  the  judgment  considered  was  rendered  by 
the  Ohio  court  against  a  citizen  of  Canada.  It  was 
held  to  be  absolutely  void.  This  was  an  eicfremecase, 
and  shows  how  tenaciously  the  court  of  appeals  have 
clung  to  the  doctrine  that  when  the  court  rendering 
the  judgment  had  not  jurisdiction  over  the  person  of 
th%  defendant,  the  judgment  is  void.  The  dissenting 
opinion  of  Judge  Danforth,  reported  in  3  How,  Pr. 
N.  S.  271  f  discussed  some  of  the  propositions  urged 
upon  me  by  the  defendant's  counsel,  but  as  the  result 
shows,  they  failed  to  receive  the  approval  of  the 
majority  of  the  court.  In  the  O'Dea  case,  the  defend 
ant  had  actual  notice  of  the  Ohio  suit,  and  appeared 
before  a  commissioner  in  Canada,  who  had  been 
appointed  by  the  Ohio  court  to  take  testimony  in  the 
case  ;  but  such  notice  and  such  appearance  was  held  to 
be  ineffectual  to  give  the  Ohio  court,  jurisdiction  over 

her  person, 
n  In  Kinnier  v.  Kinnier  (46  iV.  T.  535),  the  par- 

ties to  the  suit  were  residents  of  Massachusetts  ; 
the  judgment  of  the  Illinois  court  was  sustained  in  that 
action  for  the  reason  that  both  parties  had  api^eared 
personally  in  the  suit,  and,  therefore,  the  court  had  jur- 
isdiction of  both  the  subject  matter  and  of  the  persons 
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of  the  parties.  The  judgment  of  the  court  of  ai)[)e:ils 
was  phiced  solely  upon  that  ground,  and  it  is  very 
clear  that  hnd  the  fact  been,  as  it  is  here,. that  process 
had  not  been  served  on  the  defendant,  and  had  there 
been  no  appearance  on  her  part,  the  deciision-  would 

have  been  the  other  wav.  'i 

n  It  is  not  disputed  in  any  of  these  cases,  but 

that  every  State  may  adjudge  the  status  of  its  own 
citizens  towards  non-residents,  and  to  that  end  tnay 
authorize  such  judicial  proceedings  as  it  sees  fit ;  but 
as  said  by  Judge  Polger  in  People  v.  Baker  (76  N.  F. 
84),  **  the  operation  of  such  judgments  must  be  kept 
within  the  confines  of  the  States  in  which  they  are 
rendered."  At  page  84  he  says,  "  that  judgment  can- 
not push  its  effect  over  (he  borders  of  another  State, 
to  the  subversion  of  its  laws  and  the  defeat  of  its  i)ol- 
icy  ;  nor  seek  across  its  bounds  the  person  ot  one  of 
its  citizens,  and  fix  upon  h^r  a  status  against  her  will, 
and  without  her  consent  and  in  hostility  to  the  laws 
of  the  sovereignty  of  her  allegiance/'  Again,  at  page 
87  of  the  same  case,  he  says  :  "  We  are  not  satisfied 
with  the  doctrine  that  vests  the  validity  of  such  judi- 
cial proceedings  upon  the  right  and  sovereign  i^owers 
of  a  State  to  determine  the  status  of  its  own  citizens, 
and,  because  it  may  not  otherwise  effectually  establish 
it,  asserts  the  power  to  adjudge  upon  important  rights, 
without  hearing  the  party  to  be  affected,  and  without 
giving  him  the  notice  which  is  required  by  the  princi- 
ples of  natural  justice,  he  being  all  the  while  beyond 
its  jurisdiction.'*  Such  is  the  settled  law  of  this 
f  ]  State.  Effect  will  not  be  given  to  a  personal  judg- 
ment recovered  in  another  State  unless  the  court 
rendering  the  judgment  has  acquired  jurisdictic»n  over 
the  pei-son  of  the  defendant,  either  by  the  service  of 
process  within  the  boundaries  of  the  foreign  State,  or 
by  the  voluntary  appearance  of  the  defendant  in  the 
action.      The  provision  of  the  constitution  of    th*- 
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United  Slates  which  requires  as  full  effect  to  be  given 
to  judicial  decrees  of  other  States  as  is  given  to  them 
in  the  State  in  which  they  are  rendered  is  confined  in 
its  operation  to  judgments  in  wliich'  the  courts  render- 
ing them  had  jurTsdiction  over  the  defendants. 

The  law  of.the  State  of  the  plaintiffs  residence 
nppears  to  be  the  same,  and  the  decisions  of  the  New 
Jersey  courts  are  to  the  same  effect  as  those  cited  from 

the  courts  of  this  State, 
n  Doughty  V.  Doughty  (28  If.  J.  Bq.  681),  is  the 
latest  declaration  of  the  law  on  this  subject  by  the 
court  of  chancery  of  New  jersey.  That  was  an  action 
for  divorce  by  the  wife  against  the  husband.  The 
defense  was  a  judgment  of  divorce  in  favor  of  the  hus- 
band against  the  wife  by  the  courts  of  Illinois.  The 
parties  had  married  in  New  Jersey  and  they  had  sep- 
arated, the  husband  going  to  Illinois,  the  wife  remain- 
ing in  New  Jersey.  No  notice  of  the  Illinois  suit  was 
ever  served  upon  the  wife,  and  she  was  never  within 
the  jurisdiction  of  the  Illinois  court. 

The  Illinois  divorce  was  held  to  be  absolutely  void, 
and  the  principle  stated  *'  that  a  decree  of  divorce  will 
hnve  no  extra-territorial  effect  when  the  defendant  is 
domiciled  in  another  State,  and  is  not  served  with  pro- 
cess nor  with  notice  of  the  proceedings.'*  I  am  of  the 
opinion,  therefore,  that  the  courts  of  New  Jersey 
would  give  no  effect  to  the  divorce  obtained  by  Bevans 
in  Indiana. 

It  is  claimed,  however,  that  the  plaintiff  acquiesced 
in  the  Indiana  decision,  and  is  now  estopped  from 

denying  its  effect  upon  her. 
[•]  It  appears  that  the  plaintiff  did,  in  1874,  con- 

tract another  marriage  in  New  Jersey ;  that  before 
doing  so  she  procured  a  copy  of  the  judgment  in  the 
divorce  suit,  and  with  her  father  consulted  counsel  as 
to  its  effect,  and  that,  after  so  doing,  was  publicly  mar- 
ried at  her  father's  residence  ;  and  the  testimony  of 
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the  clergyman  who  performed  the  ceremony  leaves  no 
doabt  on  my  mind,  that  he.  was  informed  by  the 
plaintiff's  father  and  brother  that  she  was  divorced 
from  Be  vans,  and  that  there  was  no  obstacle  in  the 
way  of  her  marriage  to  the  man  whose  name  she  now 
bears. 

With  the  moral  phase  of  this  case  the  court  has  no 
power  to  deal. 

I  should  be  glad  to  reach  a  different  conclusion 
from  the  one  I  am  compelled  to  adopt.  The  effect  of 
the  judgment  upon  the  child  of  the  plaintiff  is  of  more 
importance  than  any  other  result  of  this  action.  The 
plaintiff's  conduct  is  reprehensible  in  the  extreme,  and 
exhibits,  in  her  willingness  to  expose  to  the  world  her 
own  Climes  and  her  offspring's  illegitimacy  for  the 
paltry  sum  to  be  recovered  in  this  action,  an  ntter  lack 
of  affection,  and  an  absence  of  all  sense  of  natural 
justice. 

I  have  no  discretion,  however,  in  deciding  this  case. 
Plaintiff  asserts  a  legal  right,  and  if  the  judgment  of 
the  Indiana  court  was  not  effectual  to  dissolve  the 
marriage  between  her  and  Bevans,  she  is  now  his 
widow  and  entitled  to  her  dower  in  the  real  estate  of 

which  he  died  seized. 
[*•]  The  marriage  relation  is  not  one  which  the 

parties  can  put  on  or  off  at  their  own  pleasure. 
Marriage  is  a  status.  The  State  has  an  interest  in  its 
maintenance,  and  it  can  be  dissolved  only  according 
to-  the  laws  of  the  State  where  the  parties  reside.  I 
.  know  of  no  principle  of  law  which  permits  a  person 
not  before  the  court  to  acquiesce  in  a  judgment  dis- 
solving a  marriage.  Certainly  if  such  was  the  law,  the 
cases  of  Peoples.  Baker,  and  O'Dea  v.  O'Dea,  above 
cited,  would  have  been  differently  decitled.  In  both 
cases  the  defendants  had  re-married  on  the  faith  of  the 
foreign  divorce,  and  each  invoked  the  foreign*  judg 
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ment  iu  their  defense.     In  both  cases  the  defense  was 
overruled. 

In  the  case  of  Doughty  v.  Doughty,  above  cited,  it 
is  intimated  that  if  jurisdiction  of  the  person  in  an 
action  for  divorce  is  obtained  iu  a  manner  consistent 
with  natural  justice,  that  a  judgment  rendered  in  such 
an  action  will  be  given  effect  in  other  States,  on  the 
ground  of  comity.  What  kind  of  notice  would  be 
regarded  as  consistent  with  natural,  justice  is  not 
stated.  In  that  case  there  was  no  notice  at  all,  and 
therefore  it  was  not  necessary  to  discuss  this  proposi- 
tion. There  was  no  notice  to  the  defendant  in  the 
case  we  are  considering,  and  therefore  it  is  impossible 
to  distinguish  this  case  from  the  Doughty  case  ;  but 
if  it  was  intended  to  hold  that  actual  notice  or  actual 
service  of  papers  on  the  defendant  would  be  regarded 
as  a  notice  consistent  with  natural  justice,  it  will  be 
observed  that  such  a  doctrine  is  not  consistent  with 
the  decisions  of  this  State.  In  the  O'Dea  case,  the 
defendant  had  actual  notice,  and  Judge  Danfouth 
discusses  that  fact  in  his  dissenting  opinion,  holding 
that  such  a  notice  was  all  that  was  required  to  be  con- 
sistent with  natural  justice,  but  his  view  on  this  sub- 
ject did  not  meet  the  approval  of  the  majority  of  the 

court. 
["]  It  is  sufficient  to  say  here,  however,  that  the 

proof  in  this  case  does  not  show  any  notice  at  all 
to  tlie  defendant,  and  therefore,  under  the  authority 
of  Doughty  V.  Doughty  and  all  the  cases  in  this  State, 
the  Indiana  divorce  is  an  absolute  nullity,  and  I  fail  to 
see  how,  if  the  marriage  relation  existing  between 
the  plaintiff  and  Bevans  was  not  severed  by  the  decree 
of  the  Indiana  court,  anything  that  the  plaintiff  may 
have  done  since,  however  inconsistent  it  may  be  with 
her  being  the  wife  of  Bevans,  can  affect  that  rela- 
tion. 
["]  The  New  Jersey  statute  which  declares  that  a 
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wife  who   leaves  her  husband  :ind  dwells  with   her 
adulterer  is  barred  of  dower,  can  have  no  force  or 

efifect  ill  this  State. 
["]  It  is  settled  by  nameroas  authorities  in  this 

State  that  adultery  on  the  part  of  the  wife  will 
not  bar  her  dower  in  her  husband's  estate  unless  she 
be  convicted  of  that  offense  by  a  decree  of  the  court. 

My  conclusion  is  that  the  plaintiff  must   liave 
judgment,  with  costs. 


BUCKLEY,  Individually,  and  as  Executor,  etc., 

v.  drake,  et  al.,  as  commissionebs  of 

Highways  of  the  Town  of 

Deer  Park. 

Supreme    Court,    Second    Department,    Orange 
County,  Special  Term,  March,  1886. 

§§  2139,  2140. 

Certiorari — Sljff^eet  of  iJode  of  CivU  Procedure  on  remedy  hy —  When  pro- 

ceedinge  of  highteaf  eommisnanere  ehotUd  be  renewed  by — 

When  editable  cution  not  maintainalde. 

An  action  in  equity  cannot  be  maintained  if  the  plaintiff  lias  a  clear 
legal  remedy, 

The  Code  of  Civil  Peocedure  has  very  much  enlarged  the  scope  of 
proceedings  by  certiorari,  and  the  writ  now  briugs  tip  not  only  all 
the  facts  which  would  appear  on  the  fnoe  of  tlie  record,  but  other 
fucts  **  essential  to  the  jurisdiction  of  the  body  or  officer  to  make 
the  determination  to  be  reviewed  "  may  be  shown  by  *' affidavit  <»r 
other  written  proof,"  and  the  court  may  determine  upon  the  hear- 
ing, among  other  things,  questions  as  to  the  Jurisdiction  of  the 
body  or  officer  on  the  subject  matter  of  the  determination  under 
review,  and  whether,  in  making  such  determination,  any  nile  of 
law  affecting  tiic  rigli*s  of  the  panics  theitto  has  been  violated. 
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Jt  seems,  tbut  ttn  spplicant  for  a  highway  is  not  a  proper  juror  to  cer- 
tify to  the  necessity  therefor  in  a  proceeding  for  the  opening  of  a 
road. 

An  equitable  action  cannot  be  maintained  to  set  aside  the  proceedings 
of  highway  commissioners  for  the  opening  of  a  roiid,  on  the  ground 
that  one  of  the  applicants  therefor  was  a  juror  in  the  proceeding  ; 
tb^  remedy  is  by  certiorari,  and  if  the  fact  that  the  applicant  and 
the  juror  were  the  same  person  does  not  clearly  appear  from  the 
return,  that  fact.can  be  shown  by  affidavit. 

{D&eided  March  8,  1886.) 

Action  in  equity  to  set  aside  proceedings  of  com- 
missioners of  highways  for  alleged  error  in  alloMring 
applicants  to  act  as  jurors  to  certify  to  necessity  for 
road. 

The  opinion  states  sufficient  other  facts. 

John  W.  LpoUj  for  plaintiff. 
0,.jB.  Ouddebackf  for  defendants. 

Bbowk,  J.-*Upon  the  merits  of  this  case,  as  pre- 
sented by  the  plaintiff's  evideoce,  I  think  there  was 
error  in  drawing  a  jury.  Applicants  for  the  high- 
way were  not  proper  jurors.  A  jury  composed 
exclusively  of  those  who  petitioned  for  the  road  could 
hardly  be  said  to  form  an  unbiased  tribunal,  and  the 
parties  whose  lands  were  to  be  taken  were  entitled  to 
a  jury,  each  of  whom  should  be  impartial. 

I  think,  however,  that  this  action  cannot  be  main- 
tained. That  an  action  in  equity  cannot  be  maintained 
if  the  plaintiff  has  a  clear  legal  remedy,  is  a  proposi- 
tion too  well  settled  to  need  the  citation  of  author- 
ities. 

The  scope  of  proceedings  by  certiorari  has  been 
very  much  enlarged  by  the  Code  of  Civil  Proced- 
ure. 

The  writ  now  brings  up,  not  only  all  the  facts  which 
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woald  appear  on  the  face  of  the  record,  bat  other  facts 
''essential  to  the  jarisdiction  of  the  body  or  officer  to 
make  the  determination  to  be  reviewed ''  may  be  shown 
by  ''affidavits  or  other  written  proof "  (Oode  qf  Citil 
Procedure^  §  3189,  last  half  of  section)* 

Section  2140  states  the  questions  that  the  court  may 
determine  upon  the  bearing.  Among  these  are  the 
jarisdiction  of  the  body  or  officer  on  the  subject  mat- 
ter of  the  determination  under  review,  and  whether  in 
making  such  determination  any  rule  of  law  affecting 
the  rights  of  parties  thereto  has  been  violated. 

In  a.  proceeding  by  certiorari  to  the  commissioners, 
of  high  ways  it  would  have  appeared  that  the  names  of 
the  applicants  for  the  road  were  deposited  in.  the  box 
by  the  town  clerk,  and  that  J.  A.  Fisher  was  drawn  as 
one  of  the  jury  and  served  as  a  juror.  And  if  the  fact 
that  the  applicant  and  the  juror  was  the  same  person 
did  not  appear  clearly  from  the  return,  such  identity 
could  have  been  shown  by  affidavit. 

The  court,  upon  the  hearing,  could  have  had,  there- 
fore, plainly  the  same  facts  before  it  as  have  been 
proven  by  the  plaintiff  upon  the  trial  of  the  case,  and 
the  same  question  would  have  been  determined  in  that 
proceeding  that  it  is  sought  to  have  determined  hen. 

There  was  a  perfect  remedy  provided  at  law,  and 
this  action  cannot,  therefore,  be  maintained. 

The  complaint  is  dismissed,  with  costs.* 

*  An  appeal  was  taken  from  this  determination  to  the  general  term, 
and  argued  at  the  May  term,  1886,  but  has  nut  yet  beeo  determined. 
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DODGE,  AND  Anothbb,  v.  JOHNSON. 

Sttpbehe     Court,    Third     Department,    Greens 
County,  Special  Term,  Mat,  1886. 

§§481,488. 

Mffeet  qf  demand/or  more  than  plaintiff  U  eiUUUd  to — 
Imtanee  qf  complaint  Uating  tmfwientfaeU, 

Where  a  complaint  alleged  a  sale  of  merchandise  by  the  plaintiffs  to 
the  defendant;  that  the  defendant  had  made  and  delivered  to  the 
plaintiffs  three  notea  in  part  payment  fo?  such  merchandise;  that 
two  of  the  notes  had  become  due;  that  they  had  not  been  paid  and 
bad  been  protested  for  non-payment,  and  the  plaintiffs  had  paid  the 
expense  of  such  protest;  that  the  third  note  was  not  due  when  the 
action  was  brought;  and  demanded  judgment  for  the  price  of  the  mer- 
chandise and  protest  fees,  with  interest  on  the  amonntt  of  the  ser- 
eral  notes  from  the  dates  of  their  maturity,  and  also  on  the  balance 
of  the  original  indebtedness  after  deducting  the  notes, — Hdd^  that 
the  relief  demanded  was  consistent  with  the  cause  of  action;  that 
sufficient  was  alleged  to  show  that  the  notes  had  not  been  negoti- 
ated or  diverted  by  the  plaintiffs,  and  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action,  but  that  the  plaintiffs 
could  not  recoTer  the  amount  of  the  third  note,  which  was  not  dtM 
when  the  action  was  commenced;  that  acceptance  of  such  noteliad 
the  effect  of.  extending  the  time  of  payment 

Williams  e.  McAlliater  (dSJVl  F.  Week.  Dig.  07);  Edson  e.  Girvan 
(29  Hun^  426),  distinguished. 

The  fact  that  a  plaintiff  demands  a  larger  sum  in  his  complaint  than 
he  is  entitled  to,  is  not  fatal  to  his  right  to  recover. 

{Ikeided  May  8,  1886.) 

Demmrer  to  complaint  on  the  ground  that  it  does 
not  state  facts  efficient  to  constitute  a  cause  of 
action. 

The  action  was  brought  for  goods  sold.  The  com- 
plaint alleged  the  sale  of  merchandise  to  amount  of 
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$261.12.'  Then  follows  statement  that  the  defendant 
executed,  in  part  payment  of  the  indebtedness,  a  note 
for  $29.83,  which  matured,  went  to  protest,  and  the 
plaintiffs  X)aid  the  protest  fees  for  defendant,  $1.09 ; 
that  afterward  the  defendant  gave  plaintiffs  another 
note  of  $76.16  ;  to  apply  on  said  indebtedness,  whieh, 
before  the  action  was  brought,  matured  and  remains 
unpaid;  that  subsequently  defendant  gave  plaintiffs 
another  note  of  $108.19,  which  was  not  due  when  the 
action  was  brought. 

The  complaint  demanded  judgment  for  $261.19,  and 
$1.09  protest  fees,  and  interest  on  the  sums  represented 
by  the  three  notes  from  the  date  of  maturity  of  eaeh, 
and  also  interest  on  the  balance  of  the  original  debt 
after  deducting  the  several  notes. 

The  defendant  demurred  to  the  complaint  on  tiie 
ground  that  it  did  not  state  facts  sufficient  to  oonati- 
tute  cause  of  action. 

James  B.  Almy^  for  plaintiffs. 

jP.  H.  Osbortif  for  defendant 

Ikgalls,  J.— I.  The  relief  demanded  is  consistent 
with  the  cause  of  action. 

II.  It  is  not  fatal  to  plaintiff's  right  of  recovery 
that  he  demands  a  larger  sum  than  he  is  entitled  to. 

III.  The  complaint  alleges  the  execution  and  deliv- 
ery by  the  defendant  to  the  plaintiffs,  of  three  promis- 
sory notes,  and  that  two  of  them  had  become  payable, 
and  payment  had  not  been  made,  and  they  had  been 
protested  for  non-payment  and  the  plaintiffs  had  paid 
the  expenses  of  such  protest.  I  think  sufficient  has 
been  alleged  in  the  complaint  and  admitted  by  the 
demurrer  to  show  that  the  two  notes  had  not  been 
negotiated  by  plaintiffs  or  diverted  by  them.  The 
third  note  was  not  payable  when  the  action  was  com- 
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menced^  and  oonaequeiitly  cannot  be  recovered  in  thi&f 
actifon.  Acceptance  of  aixch  note  had  the  effect  tp 
extend  the  time  of  payment  (76  N.  Y.  fta).* 

IV.  ThiB  caae  is  onlike  the  one  cited  from  98  N.  T. 
Week.  Dig.  dS^f  because  in  that  case  the  note  had  not 
matured  and  consequently  there  was  no  right  of  action. 
In  this  eas^  the  Imo  notes  had  become  due  and  payable. 

y.  Nor  is  tMs  oase  within  the  principle  decided  in 
29  Hun^  ^Stm^X  as  the  relief  in  the  case  cited  was  incon- 
sistent with  that  demanded  in  the  complaint.  Hie 
relief  claimed  was  to  recover  the  money  due  upon  a 
tote,  and  the  court  held  substantially  that  such  a 
demand  for  judgment  would  not  justify  an  accounting. 
In  the  case  under  consideration  the  plaintiffs  seek  no 
judgment  other  than  the  complaint  demands,  nor  in 
excess  thereof  or  more  favorable  to  them  than  is 
eUimed  therein  (OM^  CVd.  Pro.  §  1307). 

The  plaintiffs  must  have  judgment  for  amount 
claimed^  less  the  note  which  was  not  due  when  the 
action  was  commenced,  and  the  interest  thereon,  with 
leave  to  defendant  to  withdraw  demnrrer  and  answer 
in  twenty  days  on  payment  of  costs  of  demurrer. 


*  JsggBr  Iron  Co.  o.  Walker. 
t  Williamft  «.  McAUtter. 
\  £d8on  V.  OirTan. 
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JOYCE,  JlTDGMBNT  ObEDITOB,  BiCSPOKDElfT,  U.SPAP- 

ARD,  Judgment  Bbbtob,  Appellant. 

SlTPREKB      COUKT,     FOURTH      DEPARTMENT,     ONEIDA 

CouNTT,  Speoial  Term,  Ootobeb,  1886 ;  Gen- 
BBAL  Teem,  Noyembeb,  188S. 

§§  2435,  2468. 

/99^l0mentary  proeeedingi—FaeC  that  etseiOian  «mw  imted  cut  of  touft 

^r§oord^  ^hen  $vffleimUy  appear§^BHoer  c/ court 

to  order  detior'i  appearance qfter  retumday 

named  in  order  haepaeeed. 

Where  the  affidarit  on  which  an  order  for  the  examination  of  a  judg< 
ment  debtor  in  proceedings  supplementary  to  execution,  stated  that 
judgment  was  rendered  and  perfected  in  the  supreme  court,  and 
"  that  an  execution  against  the  property  "  of  the  judgment  debtor 
was  "  duly  issued  upon  said  judgment  and  delivered  to  the  sheriff 
of  the  county  of  Oneida,"  etCy^Haldj  that  it  sufficiently  appeaired 
that  the  execution  was  issued  out  of  a  court  of  record. [>] 

The  court  in  which  a  judgment  was  recovered,  and  out  of  which  an 
execution  thereon  was  issued,  has  the  power,  upon  vacating  an  order 
setting  aside  an  order  for  the  examination  of  the  judgment  debtor 
in  supplementary  proceedings  which  has  been  duly  served,  to  direct 
the  judgment  debtor  to  appear  for  examination  under  the  original 
order  on  a  day  named.  {',^] 

The  purpose  of  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  supplementary  proceedings  is  to  furnish  a  simple  and  ready  sub- 
stitute for  the  old  equity  proceedings,  in  discovering  and  applying 
the  property  of  a  debtor  which  cannot  otherwise  be  reached,  to 
the  payment  of  his  debts.  [*] 

(fieeided  at  qteeial  term,  Oettier  10,  1885  /  at  general  term,  Ifoeember 
10,  1885.) 

Motion  that  an  order  of  the  special  county  jadge 
of  Oneida  county  vacating  an  order  for  the  examina- 
tion of  the  ludgment  debtor  in  prol^eedings  supplemen- 
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tary  to  execution  be  set  aside^  and  that  the  proceedings 
be  oontinned  before  the  referee  appointed  therein 
with  the  same  f o^oe  and  effect  as  if  the  order  for  her 
examination  had  not  been  vacated. 

09  August  11,  1886,  the  special  county  judge  pi 
Oneida  county,  granted  an  order  in  proceedings  sup- 
plementary to  execution,  requiring  the  appellant, 
Elizabeth  F.  Spafard,  to  appear  and  be  examined 
before  a  referee  therein  named,  on  Angust  14.  On 
that  day  the  appellant  duly  appeared  by  her  attorney, 
and  the  examination  was  adjourned  to  August  19.  Qi^ 
August  16,  upon  application  by  api)ellant,  Judge 
Evans  prran ted  an  order  to  show  cause,  rerurnnble 
before  him  August  19,  why  the  order  for  examination 
of  August  11  should  not  be  vacated  and  set  asid»^, 
•*  because  the  affidavit  upon  which  the  same  was 
granted,  did  not  state  facts  sufficient  to  confer  juris- 
tion," 

The  affidavit  upon  which  the  order  for  examination/ 
was  granted,  was  entitled  in  the  supreme  court,  and 
stated  that  '^judgment  was  rendered  and  perfected  in 
this  action  in  favor  of  said  plaintiff  and  a/^lnst  Eliza- 
beth F.  Spafard,  the  defendant  above  named  in  said 
action,  in  the  supreme  court  of  the  State  of  New  York, 
on  May  13, 1886,  for  $266.94  damages,  and  $1&87  costs, 
upon  the  personal  service  of  the  summons  upon  said 
defendant,  and  the  said  judgment  was  docketed,  and 
the  judgment- roll  therein  filed  in  the  office  of  the  clerk, 
of  the  county  of  Oneida,  on  said  May  13,  1886 ;  that  « 
an  execution  against  the  property  of  the  said  Elizabeth 
F.  Spafard,  was,  on  May  13,  1886,  duly  issued  upon 
said  judgment  and  delivered  to  the  sheriff  of  the  coutity 
of  Oneida,  where  the  said  defendant  then  resided  and 
yet  resides,  in  the  city  of  Utica,  N.  Y.,  and  that  the 
said  sheriff  has  duly  returned  the  said  execution 
wholly  unsatisfied  ;  that  such  return  was  made  within 
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ten  years;  that  tlie«i^d  lndgtuent  temnins  whoQy 
unpaid  and  nnsiatlsfled  ;  that  no  preyload  ap|>li€aticMI 
has  been  made  for  the  ofder  asked  hereon,'^  but  did 
not  state  that  the  execntion  1^a6  issoM  dnt  of  the 
supreme  court  or  that  it  was  issned  out  of  a  court  of 
record. 

Upon  the  returh  day  of  the  order  to  fthot^  cause, 
August  19,  1886,  the  motion  was  granted  and  aH  order 
entered  vacating  the  order  for  the  judgment  debtor's 
examination. 

On  September  16,  1886,  the  judgment  creditor  gave 
notice  of  motion  returnable  September  26, 1886,  "for 
an  order  vacating  and  setting  aside  said  order  granted 
by  said  special  county  Judge,"  dated  August  19,  1886, 
'^and  that  said  supplementary  proceedings  be  con- 
tinued before  said  referee  under  said  original  order 
granted  August  11, 1886,  by  said  special  county  judge, 
with  the  same  force  and  effect  as  if  the  latter  order 
had  not  been  vacated  and  set  aside,  and  for  such 
further  order  or  relief  as  may  be  proper  to  grant, 
with  costs  of  this  motion.'^ 

William  M.  Barter j  tot  the  judgment  creditor  and 
motion. 

Frederick  O.  Finche^  for  the  judgment  debtor^ 
opposed. 

Kbknedt,  J. — It  is  not  quite  apparent  upon  what 
particular  ground  the  special  county  judge  Vacated 
the  order  granted  by  him  in  supplementary  proceed- 
ings by  which  a  referee  was  appointed  and  the  defend- 
ant, a  judgment  debtor,  required  to  appear  before  him 
for  examination.  An  examination  of  the  affidavit 
upon  which  said  order  was  based,  together  with  the 
orde1^,  shows  that  each  fully  comply  with  the  provisions 
•of  the  statute  in  that  regard. 

The  position  of  the  defendant's  counsel, — thali  it 
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does  Bot  appear  that  the  execatioti  issued  out  of  a 
eoort  of  recoM,-— does  not  seem  tenable.  The  statement 
in  the  affidavit  ts,  that  the  plaintiff  recovered  a  jadg- 
ment  in  the  supreme  eourt  of  the  state  of  New  York, 
for  more  than  120,  to  wit^  some  |280 ;  that  the  roll  was 
filed  and  judgment  docketed  in  the  office  of  the  clerk 
of  Oneida  county,  Hay  t%  1885 ;  that  an  execution 
on  said  judgment  against  the  defendant's  property  was 
duly  issued  and  delivered  to  the  sheriff  of  Oneida 

county,  in  which  county  the  defendant  resided, 
[*J    and  (hat  same  was  afterwards  returned  by  him 

wholly  unsatisfied.  This  seems  to  be  a  compli- 
ance with  the  requirements  of  the  statute,  and  entitled 
the  plaintiff  to  the  order  (Code  qf  Cinil  Procedure^ 
§§  2435-2458). 

The  order  of  the  special  county  judge,  vacating  and 
setting  aside  said  original  order  for  defendant's  exam- 
ination, is  vacated  and  set  aside,  and  an  order  to  that 
effect  is  directed  to  be  entered. 
.  The  plaintiff  asks  the  additional  relief  on  this 
motion,  that  the  defendant,  the  judgment  debtor,  be 
required  to  appear  before  the  referee  named  in  and 
appointed  by  said  6rder,  on  a  day  to  be  named,  and 
submit  to  an  examination.  I  am  not  aware  that  the 
power  of  this  court,  it  being  the  one  out  of  which  the 
execution  issued,  undef  section  2433,  subdivision  3, 
has  ever  been  judicially  determined. 

An  examination  of  the  several  provisions  of  the 
Code  of  Civil  Procedure,  relating  to  supplementally 

proceedings,  shows  that  its  purpose  is  to  furnish 
[*J    a  simple  and  ready  substitute  for  the  old  equity 

proceedings,  in  discovering  and  applying  the 
property  of  a  debtor  which  cannot  otherwise  be 
reached,  to  t^he  payment  of  his  debts.  Following  out 
•this  intent  it  is  provided  that  when  an  order  requiring 
the  judgment  debtor  to  attend  Bind  be  examined,  •  .  . 
has  been  served  before  the  appointment  of  a  reoeivet 
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or  the  extensioa  of  the  receivership,  the  receiver' 8  title 
extends  back  so  as  to  inolade  the  personal  property  ht 
the  jodgment  debtor  at  the  time  of  the  service  of  the 
order"  {Code,  §  2469,  sobd.  1). 

If,  upon  the  restoration  of  the  original  order  for 
the  debtor's  examination,  hj  the  vacating  of  an  order 
improperly  made,  setting  the  same  aside,  said  original 
order  becomes  inoperative  because  the  day  fixed 
[7]  for  the  examination  has  passed,  then  the  creditor 
will,  by  the  error  of  the  judge,  lose  his  lien  npon 
the  debtor's  property  at  the  time  of  the  service  pi  the 
order,  and  it  may  be  assumed,  in  many  cases,  the  beiiefi(i 
of  his  proceedings. 

I  am  not  willing  to  believe  that  this  resnlt  is 
intended,  and  am  disposed  to  hold  that  this  court,  in 
which  the  judgment  was  obtained  and  out  6t  which 
[*]  the  execution  issued,  has  the  power,  upon  vacating 
an  order  made,  setting  aside  an  order  which  has 
been  duly  served  on  the  debtor  for  his  examination, 
thereby  restoring  it,  to  order  the  judgment  debtor  to 
appear  for  examination  upon  the  original  order  before 
the  referee,  on  a  day  to  be  named  in  the  order,  to  the 
end  that  thereby  the  rights  of  the  proceeding  c^edltbr 
may  be  protected* 

An  order  may,  therefore,  be  entered  in  addition  to 
and  coupled  with  the  one  above,  providing  that  the 
defendant  Elizabeth  F.  Spaford,  the  judgment  ddbtor,' 
appear  before  Daniel  E.  Bevines,  Esq.,  the  referee 
appointed  by  said  original  order^^  at  a  time  to  be  in^er^ed 
in  the  order,  for  examination,  and  that  the  proceedings 
be  continued  under  said  original  order.  If  a  day  lor 
such  appearance  and  examination  is  not  agreed  tpon 
by  the  respective  parties,  the  form  of  the  order  and 
time  for  appearance  will  be  settled  and  fixed  by  me  on 
two  days'  notice.  *     . 

The  defendant  to  pay  plaintiff  $10  costs  of  this 
motion.  ;^  -.  > 
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The  judgment  debtor  appealed  to  the  genf^ral  term 
of  thesaprente  ooart,  foarth  department,  from  that 
part  of  the  order  entered  on  this  decision,  which  re* 
yived  and  continued  the  proceedings  and  required  her 
to  attend  before  the  referee  appointed  by  the  order  of 
August  11, 1886,  and  submit  to  an  examination  as  to 
her  property. 

Fredrick  G.  FinckCy  for  judgment  debtor,  appel 
lant. 

WiUiam  E.  Barter ,  for  judgment  creditor,  respon- 
dent. 

Pbr  Curiam. — [Habdin,  P.  J.,  and  Follett,  J. 
(Kekksdy,  J.,  not  sitting.)]— Order  affirmed  with  $10 
costs  on  the  opinion  of  Kbnnedy,  J.,  delivered  at 
spedal  term.* 
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SuPSSMS  Court,   First  Department,  New   York 
County,  Special  Term,  May,  1886. 

§  644. 

SappUmmUal  complawb — When  may  be  »erved  in  aetUm  for  partition — 

Paper$  on  motion /or. 

Where,  pending  an  action  for  partition  and  before  its  trial,  one  haying 
a  life  estate  in  tbe  property  in  question  conveyed  to  the  remainder- 
mea  her  interest  therein ,^ — Held^  that  a  motion  by  the  plaintiff 
for  leave  to  eerre  a  supplemental  complaint  setting  forth  such 
transfer  should  be  granted. 

Where,  on  a  motion  for  leave  to  serve  a  supplemental  complaint,  the 

*  From  the  order  of  affirmance  entered  on  this  determination  an 
appeal  waa  taken  to  the  eonrt  of  appeals  by  the  judgment  debtor, 
wUch  was  diemiBsed  on  the  merits,  without  opinion,  February,  1S86. 
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ftusto  sought  td  be  tel  np  thereby  /ally  appeared,  bat  a  cdpy  of  tbe 
proposed  pleading  uras  Bot  lerred  with  tbe  motioa  pap^i«|  the 
motion  was  nevertheless  granted. 
{Decided  Jfoy  17,  1886.) 

Motion  by  plaintiff  for  leave  to  eerre  a  supplemen- 
tal complaint. 

This  action  was  eommenced  October  17,  1688,  to 
secure  the  partitioning  of  certain  real  property 
located  in  the  city  of  New  York.  Tbe  amended 
complaint,  which  was  served  November  21,  1885, 
averred  that  one  Philip  Lambart  had  departed  this 
life  March  30, 1878,  seized  of  the  jMremises  in  question, 
and  leaving  a  last  will  and  testament  which  was  there- 
after duly  admitted  to  probate,  whereby  he  devised 
said  premises  to  the  defendant  Margaret  Lambart 
until  her  marriage  or  decease,  and  devised  the  rever- 
sion and  remainder  thereof  after  her  marriage  or  de- 
cease to  the  plaintifF  and  the  defendants  Philip  Lam- 
bart and  Mary  Eisele,  to  be  equally  divided  among 
them.  The  defendant  Christiana  Lambart,  who,  being 
the  wife  of  the  defendant  Philip  Lambart,  had  an 
inchoate  right  of  dower  in  his  share  of  the  jM-operty, 
demurred  to  the  complaint,  and  her  demurrer  being 
overruled  (Vide  9  N.  Y.  Cin.  Pro.  266),  answered  over. 

On  April  24, 1886,  Margaret  Lambart  executed  and 
delivered  a  deed  conveying  to  the  plaintiff  and  the 
defendants  Mary  Eisele  and  Philip  Lambart  her  life 
Interest  in  the  property.  The  plaintiff  therenpoH 
made  this  motion.  The  facts  set  forth  above  fully 
appeared  in  the  motion  papers,  but  a  copy  of  the  pro- 
posed supplemental  complaint  was  not  served  there- 
with. 

G.  &  M.  Lemf,  for  plaintiff  and  motimi. 
Whenever  a  plaintiff  or  defendant  in  any  a^ttdn 
becorties  infoiteed  of  certain  facts  material  to  his  case 
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which  lutve  ooonrFed  after  sw^ee  of  oomplaiat  of  which 
he  was  ignorant  when  his  former  pleading  was  made, 
he  should  apply  to  the  court  for  leave  to  serve  a  sup- 
plemental pleading  in  which  to  present  these  newly 
discovered  facts.  Supplemental  pleadings  in  such 
cases  are  not  only  allowable  but  indispensable,  as  siich 
newly  discovered  facts  cannot  be  inserted  in  the  plead- 
Uiff^  by  amendliient,  4-9  amendment  to  the  pleiiding 
rolate^  properly  to  the  time  when  original  pleading 
was  noAde,  and  can  only  state  facts  in  existence  at  th^l; 
tame.     Waifs  Prac  4SfJy  468,  and  cases  there  cited. 

The  scope  of  the  supp^emeat^  pleading  is  to  set  up 
circumstances  happening  after  the  commencement  of 
the  action  or  after  the  original  pleading  was  put  in, 
]Seftdrick9  v^  Decker,  86  Barb.  899 ;  Williams  v.  Hei^ 
Bon,  X^Abb,  Pr.  173;  Matthews  9»  Chicopee  Man.  Co., 
3  ^obt  713.  Aod  they  cannot  be  proved  unless  so  set 
up.  Hall  V.  Olney,  65  Barb.  27.  The  application  for 
IsAve  to  file  supplemental  complaint  granted  almost  as 
jmt^te^v  ot  course  if  made  promptly  and  in  a  case  withii^ 
the  terms  of  i^he  Code*  &|g^  v.  Moeher,  17  Mow*  Pr. 
369  ;  Palmer  n.  Murrny,  18  Jd.  645  ;  2  Waiffs  Prao, 
409,  470.  Ordinarily,  where  the  facts  show  that  a 
party  is  entitled  to  serve  his  supplemental  pleading 
(as  in  th^  present  case),  h^  ought  (o  be  allowed  so  to 
4o«  unless  the  pleading  is  clearly  bad  or  frivolous. 
Mitchell  t'.  Allen,  26  Hutij  643.  4^  a  general  i*nle,  a 
plaintiff  should  be  allowed,  by  a  supplemental  com- 
plaint, to  set  up  new  facts  which  ar9  really  par^t  of  the 
original  matter,  withont  l^he  court  being  cnUed  npon 
on  the  motion  to  examine  with  care,  whether  the  new 
facts  constitute  a  cause  of  action.  Latham  v.  Bichajrds, 
16  HuHj  129.  Leave  to  file  a  supplemental  pleading 
must  be  granted  unless  the  motion  papers  show  a  case 
where  the  court  may  exercise  a  discretion  in  granting 
or  refusing  leave.  Bpear  u  Mayer,  72  i\r.  Y.  443.  The 
merits  of  the  action  should  not  be  tried  on  motion  jf 
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this  character,  bat  left  to  the  trial.   Deutsche  Kadonal 
Bank  v,  Sonneborn,  6  N.  T.  Week.  Dig.  168. 

The  motion  for  leave  to  file  snpplemenlal  pleadings 
should  be  made  on  the  pleadings  in  the  action,  and 
any  affidavit  showing  when  or  at  what  stage  of  the 
action  the  matter  sought  to  be  set  up  in  the  pleading 
was  discovered.  The  pleading  should  be  exhibit^  to 
the  court,  that  he  may  judge  of  its  sufficiency  and  its 
consistency  with  the  first  pleadings.  2  WaiPs  Prac. 
471. 

D.  M.  Porter^  for  -defendant,  Christiana  Lambart, 
opposed. 

It  is  necessary  that  plaintiff  serve  an  amended 
complaint  with  his  motion  papers,  otherwise  motion 
must  be  denied,  with  costs.  Stern  v.  Knapp,  8  iV.  Y. 
Civ.  Pro.  64;  Nightingale  v.  Continental  life  Ins. 
Co.,  2  N.  T.  Monthly  Law  Bid.  16. 

Plaintiff  is  not  allowed  to  set  up  a  cause  of  action 
acquired  after  the  commencement  of  the  action  when 
she  would  be  defeated  without  sach  after  acquired 
cause  of  action.  Wattson  v.  Thibou,  17  Abb.  Pr.  184 ; 
Tiffany  v.  Bowerman,  2  Eufi^  643  ;  Muller  t^.  Earle,  87 
N.  T.  Super.  (6  J.  <fe  &)  388. 

That  she  might  so  be  defeated,  see  opinion  of 
Lawbbnoe,  J.,  in  this  case  on  overruling  demurrer  of 
this  defendant  to  complaint.    9  N.  Y.  Civ.  Pro.  266. 

Andrews,  J. — ^Motion  for  leave  to  make,  serve  and 
file  supplemental  complaint  granted. 
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PRATT      AND     AnOTHBB)      R]S8PO]n>BNT8,     V. 

MOSETTER,  Appkllant. 

Supreme    Coubt^  Second  Depabthent,    Qenebal 

Tebm,  May,  1886. 

§1316. 

Appeal-^  What  intermediaU  order  may  he  reviewed  en,  from  final  judg- 
ment— Order  denying  motion  to  eend  back  eommiaian  /or  fuller 
eueeution  it  not  eueh  an  order — When  opinione  not 
properly  reeeivaile  in  eeidence. 

An  order  denying  a  uotion  to  send  back  a  commiMion  for  falWr 
execution  does  not  *'  necessarily  affect  the  final  judgment"  within 
the  meaning  of  section  1316  of  the  Code  of  Civil  Procedure, — which 
pnmdes  that  *'  an  appeal  taken  froni  a  final  judgment,  brings  up  for 
review  ....  an  intermediate  order,  which  is  specified  in  the 
Botice  of  appeal,  and  necessarily  affects  the  final  judgment "[■] 

A  motion  to  send  back  a  commission  for  fuller  execution  is  properly 
denied  where  all  material  questions  were  answered,  and  there  has 
been  great  delay.  [*] 

The  duties  of  consignees  cannot  be  established  by  the  opinions  of 
witnesses  who  are  dealers  in  the  articles  sold  ;[*]  and  although 
expert  witnesses  may  state  what  the  usage  is,  they  cannot,  even  in 
m  case  where  expert  evidenoe  is  permitted,  give  an  opinion  as  to  the 
duties  of  consignees ;[']  the  law  which  governs  consignments  would 
depend  upon  the  facts.  ['] 

All  opinions  cannot  be  given  in  evidence  as  that  of  an  expert  when 
the  subject  does  not  require  any  peculiar  habit  of  study  to  qualify 
A  Uftu  to  vnderstaad  it[^] 

(Decided  May,  1886.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs, 
entered  upon  the  report  of  a  referee,  on  which  the 
defendant  also  sought  to  review  an  order  of  the  special 
term  denying  a  motion  to  return  a  commission  issued 
on  bis  behalf,  for  fuller  execution ;  also  motion  by 
respondent  to  strike  out  of  the  notice  of  appeal,  the 
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reference  to  said  order,  and  to  dismiss  the  appeal 
therefrom. 

The  action  was  commenced  January  6,  1888,  by  the 
plaintiffs,  who  were  commission  ml^rchants  in  the  city 
^t  New  York,  to  reeorer  balanoes  dna  on  advances 
made  by  them  upon  consignments  of  beef  which  they 
had  shipped  for  the  defendant.  The  com  plainr  sets 
np  three  causes  of  action,  as  to  the  first  and  third  of 
which  there  was  practicaliy  no  dispute.  The  second 
cause  of  action,  as  alleged  in  the  eomplaiat,  is  as 
follows : 

''  That  between  July  SO,  1882,  and  October  SO,  1883, 
the  defendant  made  certain  consignments  of  beef  to 
the  plaintiffs,  amounting  in  all  to  fifteen  hundred  and 
nine  tierces  ;  that  at  different  times  between  July  80, 
1883,  and  October  20,  1882,  the  plaintiff  made  certain 
advances  to  the  defendant,  on  account  of  said  con- 
signments, amounting  in  all  to  $34,906  ;  that  said  oqu- 
signmeat^  were  shipped  by  t^he  plaintiffs  on  receipt  of 
same  f ix>m  defendant,  with  due  care  and  diUgeuBe,  to 
Liverpool,  England,  and  upon  their  arrival  there,  the 
greater  part  of  said  consignments  were  found  to  be  of 
an  inferior  grade  to  that  which  the  brands  called  for ; 
that  some  of  the  tierces  of  said  consignments  were 
tound  to  be  badly  tainted,  owing  to  the  Mreleasoees, 
want  of  skill  and  unfaithfulness  of  the  packer,  the 
above  named  defendant.  In  preparing  and  packing  the 
same ;  that  at  various  times  the  plaintiffs  advised  the 
defendants  of  the  condition  of  said  consignments,  and 
on  October  3, 1882,  the  defendant  was  advised  of  the 
value  of  the  different  grades  of  his  beef  on  hand  by 
the  plaintiffs  ;  that  the  plaintiffs  then  and  there  offered 
to  turn  the  said  beef  over  to  any  i^erson  or  broker 
whom  he,  the  defendant,  should  authorijse  to  receive 
the  same,  upon  refunding  the  plaintiffs  the  advances 
made  on  the  same,  together  with  expenses  inonrred  ; 
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that  on  October  4,  1883,  the  phuutiflfs  again  adviaed 
the  defendant  as  to  the  condition  of  his  said  beef,  and 
offered  to  reship  to  the  defendant  the  tainted  portion 
of  the  same,  and  the  defendant  then  and  there  in- 
stmeted  phiintifls  to  '  sell  consignments  on  best  terms ; 
don't  incur  farther  expense  reshipping;'  that,  acting 
nnder  said  instrnctions,  the  plaintiff  sold  said  consign- 
ments in  good  faith,  with  due  diligence  and  skill ;  that 
the  net  proceeds  of  the  sales  of  all  said  consignmentB 
of  beef  were  $80,472.68,  and  were  credited  to  the 
defendant  on  account  of  the  advances  made  by  the 
plaintiffs  on  account  of  said  consignments,  and  left  a 
balance  or.  deficiency  of  $4, 48  3.  ^43,  for  which  the 
defendant  is  justly  indebted  to  the  plaintiffs;  that 
although  requested  often,  the  defendant  has  not  paid 
the  said  balance  or  any  part  thereof,  but  is  justly 
indebted  to  the  plaintiffs  therefor." 

The  answer  of  the  defendant  alleged  :  ^^  that  he  bad 
formerly  shipped  his  beef  through  Stevens  &  Co.,  of 
•New  York,  and  William  Winsor,  of  Liverpool ;  that 
the  plaintiff  Pratt  had  been  an  employee  of  Stevens  & 
Co.,  aad  after  making  a  trip  to  England,,  foimed  the 
copartnership  of  Pratt  &  Ulingwortb,  and  th^eafter 
solicited  business  of  the  defendant  and  made  false 
representations  to  him  as  to  his  facilities,  means, 
ability,  and  skill  in  business,  whereby  the  defendant 
was  induced  to  make  consigaments  to  the  plaintiffs;  that 
the  beef  delivered  was  worth  at  least  $12,000  in  excess 
of  the  advances  which  the  defendant  had  received,  and 
that  the  failure  to  realise  the  said  sum  of  $12,000 
above  advances  arose  from  the  unskillfulness  and 
neglect  of  the  plaintiffs  or  their  agents." 

Pursuant  to  an  order  of  this  court,  dated  Septem> 
ber  12,  1883,  a  commission  was  issued  to  examine 
certain  witnesses  in  Liverpool,  England,  in  behalf  of 
the  defendant,  all  legal  objections  to  the  interroga- 
tories and  cross'interrogatories  being  reserved  to  be 
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takua  oil  the  trial;  which  commission  was  duly  execu- 
ted returned  and  opened  January  30,  1884. 

March  1,  1884,  the  defendant  made  a  motion  at 
special  term  of  this  court,  to  return  such  commission 
for  a  re-examination  of  one  of  the  witnesses,  which 
motion  was  denied  by  Mr.  Justice  Cullen,  by  order 
dated  March  10,  1884. 

On  March  12,  1884,  said  order  was  duly  entered, 
and  a  certified  copy  and  notice  thereof  were  served 
upon  the  defendant's  attorney  on  that  day,  but  no 
appeal  was  taken  therefrom  within  the  time  limited  by 
statute. 

On  February  23,  1884,  the  action  was  referred  to 
Hamilton  Odell,  Esq.,  to  hear  and  to  determine  all  the 
issues,  and  on  the  trial  the  commissions  were  read  in 
evidence  by  the  defendant. 

Upon  the  report  of  said  referee,  on  February  17, 
1885,  judgment  was  entered  in  favor  of  the  plaintiffs 
herein  for  $7,175.32. 

On  February  24,  1885,  the  defendant's  attorney 
served  plaintiffs'  attorney  with  a  notice  of  appeal  from 
the  judgment,  and  included  therein  a  notice  of  appeal 
from  the  order  denying  defendant's  motion  to  return 
his  commission. 

The  plaintiff  gave  the  defendant  notice  that  he 
refused  to  receive  such  notice  of  appeal,  except  so  far 
as  it  was  an  appeal  from  the  judgment,  and  on  Janu- 
ary 30,  1888,  served  the  defendant's  attorney  with 
notice  of  motion  to  be  made  at  the  general  term  on 
February  8,  1886,  for  an  order  correcting  said  notice 
of  appeal  by  striking  out  that  portion  of  same  which 
professed  to  appeal  from  said  order  and  dismissing  the 
appeal  thereon. 

L.  A.  Gouldy  for  defendant-appelkint. 
The  appeal  from  the  order  should  be  sustained  and 
considered  in  connection  with  the  ai)peal  from    the 
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jadgment.  No  appeal  from  the  order  would  have  been 
necessary,  but  lor  the  rulings  of  the  referee  in  exclnd- 
ing  testimony,  and  rendering  jndgment  against  the 
defendant.  It  is  not  consistent  with  justice  that  the 
defendant  should  not  have  a  right,  at  his  own  expense, 
to  have  foreign  commission  properly  executed,  it  not 
being  claimed  that  he  was  guilty  of  laches,  in  applying 
for  such  return.  Wright  v.  Cabot,  89  iV,  T.  670; 
Vilmar  v.  Schall,  61  Id.  564 ;  Fassin  v.  Hubbard,  65 
Id,  465.    •     . 

^^On  questions  of  science,  skill  or  trade,  or  others 
of  the  like  kind,  persons  of  skill,  sometimes  called 
experts,  may  not  only  testify  to  facts,  but  are  per- 
mitted to  give  their  opinions  in  evidence.  So,  too,  as 
to  the  marketable  condition  and  value  of  property, 
and  many  other  questions  where  it  is  not  practicable 
to  give  more  definite  knowledge,  opinions  are  received." 
1  Oreenl  on  Eo.  %%  440,  440,  a.  .  .  Clark  v.  Baird, 
9  N.  T.  183,  194,  195,  196.  .  .  "  Evidence  of  usage 
is  admissible  to  explain  either  the  language  of  the 
parties  or  the  course  of  business  in  view  of  which  they 
contracted  so  as  to  show  what  acts  constitute  perform- 
ance  Where  the  measure  of  defendant's  duty  is 

ordinary  care,  the  manner  in  which  other  persons  ill 
the  same  general  business  are  accustomed  to  do  is 
competent.  PlaintiflF  may  show  the  general  course 
and  usage  of  the  business,  so  far  as  necessary,  for  the 
purpose  of  showing  what  ought  to  have  been  done  in 
conducting  the  transaction  in  which  the  defendant  is 
alleged  to  have  been  negligent."  Abbotts  Trial  Ev. 
573,  590 ;  Brown  v.  Hitchcock,  28  VL  452.  '*  A  general 
usage  may  be  proved  by  testimony  of  experts  to  decide 
a  question  of  duty  not  governed  by  law."  Barnard  v. 
Kellogg,  10  Wall.  {U.  8.)  383  ;  The  City  of  Washing- 
ton, 92  U.  S.  (2  Otto)  81 ;  The  Clement,  2  Curt.  {U, 
&  a  a)  863,  869. 
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Edward  L.  Collier  and  Almon  Goodwin  {Edward 
L.  Colliery  attorney),  for  plaintiflfs-respondents. 

This  motion  to  dismiss  this  appeal  is  properly 
made  at  general  term.  Barnum  v.  Seneca  Co.  6k.,  6 
How.  Pr.  82  ;  Harris  v.  Clark,  10  Id.  415 ;  Morrison 
V.  Morrison,  16  Hun^  607. 

The  order  in  question  is  a  discretionary  order.  An 
order  granting  leave  to  re-examine  a  witness  whose 
deposition  has  been  taken  is  within  the  discretionary 
powers  of  the  court.  Weeks  on  Depositions^  691 ; 
Addleman  v.  Swartz,  22  Ind.  249 ;  Kirby  v.  Cannon, 
9  Id,  371 ;  Oresley*s  Equity  Evidence,  801 ;  Sheldon 
t.  Wood,  24  N.  T.  607 ;  Vide,  also,  19  Wend.  678. 
The  right  to  recall  and  examine  a  witness  is  held  to  be 
a  matter  of  discretion,  and  the  rejection  of  it  subject 
pnly  for  the  purpose  of  ascertaining  whether  the  dis- 
cretion has  been  abused.  Bissell  v.  Russell,  23  Hun, 
660;  Marshall  v.  Da  vies,  78  iV.  T.  414;  Meakim  v. 
Anderson,  11  Barh.  216  ;  Tredwell  v,  Stebbina,  6  Bosw. 
538 ;  Meyer  v.  Goedel,  31  How.  Pr.  456 ;  Knight  v. 
Cunnington,  6  Hun,  100 ;  May  v.  Burras,  13  Abb.  N^ 
C.  384.  The  courts  are  very  careful  not  to  abuse  this 
discretion* 

In  Weeks  on  Depositions,  683,  wp  find :  "  Where  the 
deposition  of  a  witness  has  been  once  taken  and  closed, 
it  is  not  the  practice  to  allow  him  to  be  re  examined 
without  an  order  of  the  court,  and  then  only  upon 
good  cause  shown."  Vide  also,  Pettiplace  v.  Sayles,  4 
Mason  {U.  8.  Circ.  CI.)  312.  The  rules  of  equity  are 
that  the  same  witness  should  seldom  or  never  be  exam- 
ined on  the  same  facts.  Weeks  on  Depositions,  690  ; 
2  A.  K.  Marsh.  {Ky.)  235. 

The  time  having  expired  in  which  to  appeal  from 
said  order  to  review  the  discretion,  the  defendant  can- 
not bring  up  said  order  now  for  review  on  an  appeajL 
from  the  judgment  as  an  intermediate  order  whic]& 
necessarily  affects  the  final  judgment  within  the  mean- 
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ing  of  section  1316  of  the  Code  of  Civil  Procedure. 
.  .  .  •  Said  section  includes  only  those  orders 
which  affect  the  strict  legal  rights  of  the  parties  as 
contradistinguished  from  those  mere  questions  of 
practice  which  every  court  regulates  for  itself,  and 
from  all  matters  which  depend  upon  the  discretion  or 
favor  of  the  court,  etc.  St.  John  v.  West,  4  How.  Pr. 
329  ;  VidCy  also,  Cruger  v.  Douglas,  ^  Code  Hep.  123 ; 
Selden  t?.  Delaware  &  Hudson  Canal  Co.,  29  If.  T. 
637 ;  S.  C,  29  Id.  419 ;  Tallman  v.  Hinman,  10  Bow. 
Pr.  89.  The  defendant  cannot,  at  this  time,  review 
the  facts  of  said  order.  In  Thurber  v.  Harlem,  B.,  H. 
and  P.  R.  R.  Co.,  60  If.  T.  826,  it  was  held  by  Justice 
Allen  that  "an  order  denying  a  motion  for  a  new 
trial  is  not  brought  before  the  general  term  by,  and  is 
not  reviewable  on  appeal  from  a  judgment  as  an  inter- 
mediate order  involving  the  merits  and  necessarily 
affecting  the  judgment."  A  review  of  the  facts  can 
only  be  there  had  on  appeal  from  the  order.  Said 
order  is  not  an  order  which  necessarily  affects  the  final 
judgment  within  the  meaning  of  section  1316,  Code  of 
Civil  Procedure,  and  cannot  be  reviewed,  the  time 
in  which  to  appeal  therefrom  having  long  since 
expired.    .    . 

A  party  cannot  have  a  new  commission  to  re-exam- 
ine the  witness  merely  on  the  expectation  that  he  may 
now  swear  more  definitely  than  before,  in  the  absence 
of  any  suggestion  that  the  witness  has  made  a  mistake, 
or  that  new  evidence  has  been  discovered  (Raney  v. 
Weed,  1  Barb.  220).  Where  the  deposition  of  a  wit- 
ness has  been  once  taken  and  closed,  it  is  not  practice 
to  allow  hiqi  to  be  re-examined  without  an  order  from 
the  court,  and  then  only  upon  good  cause  shown. 
Weeks  on  Depositions^  583 ;  Pettiplace  v.  Sayles,  4 
Mason  {U.  8.  Circ.  Cft.)  312.  .  .  The  plaintiffs 
insisted  then  and  now,  that  witnesses,  because  they 
happened  to  be  dealers  in  beef,  could  not  give  their 
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opinion  as  experts  in:  regard  to  what  were  the  duties 
of  the  consignee  in  handling  of  beef,  bAt  that  they 
shonld  state  what  was  the  nsage  and  practice  in  respect 
to  such  transactions.  .  .  Allen  v.  Merchants'  S^nk 
ofK.  Y.,22  Wefid.  216,  222;  Steinbach  v.  Lafayette 
Fire  Ins.  Co.,  64  If.  F.  90 ;  Fei^uson  v.  Hubbell,  97 
Id.  607 ;  Carpenter  v.  Eastern  Transportation  Co.,  71 
Id.  674. 

Babnard,  p.  J. — ^A  large  part  of  the  testimony 
given  upon  the  trial  was  taken  in  Liverpool  by  com- 
mission. In  respect  to  some  of  the  interrogatories  the 
answer  was  not  full,  and  to  correct  this  omission  the 
defendant  made  a  motion  to  send  back  the  commission 
for  a  fuller  execution.  The  motion  was  denied,  and 
the  case  was  tried  before  a  referee,  and  judgment  was 
rendered  in  favor  of  the  plaintiffs. 

The  defendant  appeals  from  the  judgment,  and 
also  seeks,  on  the  notice  of  appeal,  to  bring  up  for 
review  the  order  denying  the  motion  to  send  back 
[*]  the  commission.  This  order  is  not  one  which 
'^necessarily  affects  the  final  judgment"  in  the 
sense  conveyed  by  section  1316  of  the  Code  of  Civil 
Procedure. 

Whether  or  not  a  commission  was  to  be  returned 
for  farther  action  was  discretionary  with  the  conrt, 
and  dependent  upon  the  facts  whether  or  not  the 
omission  to  answer  was  material,  or  whether  the 
[*]  fact  existed.  Upon  the  evidence  produced  upon 
the  motion  before  the  conrt,  at  special  term,  there 
was  no  case  made  to  send  back  the  commission.  All 
material  questions  were  answered,  and  there  had  been 
great  delay. 

The  order  is  not  erroneous,  even  if  this  appeal  brings 
it  up  for  review. 

Upon  the  merits  the  entire  evidence  is  not  inserted 
and  returned  in  the  case.    It  is  stipulated  that  there 
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is  sufficient  evidence  to  uphold  the  findings  and  ^he 
refosals  to  find.  The  questions  presented  are,  there- 
fore, only  questions  arising  upon  the  admission  and 
rejection  of  testimony. 

The  case  shows  that  the  plaintiffs  advanced  money 
upon  consignments  of  provisions  for  the  English 
market.  It  was  claimed  that  some  of  the  provisions 
were  unfit  for  use,  or  to  a  greater  or  lesser  degree 
damaged  upon  arrival  at  Liverpool.  The  judgment 
was  for  the  difference  between  what  the  property 
brought  and  the  advancements.  The  defendant 
claimed  that  the  consignee  was  careless  and  unskillful 
in  the  managen^ent  of  the  property  at  Liverpool.  It 
is  upon  this  part  of  the  case  that  the  evidence  was 
mainly  given. 

The  exceptions  are  very  numerous,  but  an  examin- 
ation of  them  in  detail  shows  no  error.  Some  parts  of 
answers  are  excluded  as  irresponsive.  A  question  as 
to  a  fact— the  condition  of  the  goods,  is  fully  answered, 
and  beyond  this  the  witness  gives  an  opinion  as  to  th^ 
cause.  This  was  irresponsive,  and  properly  excluded. 
A  complete  answer  is  coupled  with  an  opinion  that  the 
meat  was  in  the  same  pickle  in  which  it  left  New 
York. 

The  best  answer  to  the  rejection  of  testimony  is 
contained  in  the  fact  that  the  duties  of  consignees 

cannot  be  established  by  the  opinion  of  witnesses, 
[•]    who  are^  dealers  in  the  article  sold.     The  law  which 

governed  consignments  would  depend  upon  facts. 
All  opinions  cannot  be  given  in  evidence  as  that  of  an 

expert,   when   the  subject  does  not  require  any 
n    peculiar  habits  of  study  to  qualify  a  man    to 

understand  it  (Ferguson  v.  Hubbell,  97  K  T.  607). 
[']    Expert  witnesses  may  state  what  the  usage  is,  and 

cannot,  even  in  cases  where  expert  evidence  is  per- 
mitted, give  an  opinion  as  to  the  duties  of  consignees. 
Upon  the  whole  case  no  injustice  appears.    There 


360  CIVIL    PROCEDURE    REPORTS. 


New^l  V.  WiglMm. 


was  proof  given  saffloieBt  to  support  a  finding  that 
the  beef  was  bad  at  its  arrival  at  Liverpool,  and  that 
the  consignee  was  guilty  of  no  negligence  in  its  treat- 
ment by  them. 

The  judgment  should,  therefore,  be  affirmed. 

Pratt  and  Dykman,  J  J.,  concurred. 


NEWELL,  Appellant,  v.  WIGHAM,  RESPONDBifT. 
Court  of  Appxalb,  March,  1886. 

§§  1508, 1509. 

Writ  of  po9»es9ion —  When  not  executed — Redemption  of  leasehold  hy 
mortgagee  thereof— Conehteivenete  of  tkeri/Te  retam. 

The  ordiniiry  rule  in  regnrd  to  the  ezeontion  of  a  writ  of  possession 
is  tbiit  the  )>lAnitiff  most  be  put  in  fall  and  complete  possession ; 
that  full  and  actual  possession  be  given  him  by  tlie  sheriff;  that 
when  the  plnintiff  is  put  into  possession  under  circumstances  plainly 
indicating  that  such  possession  is  but  formal  and  momentary,  and 
he  is  accordingly  ousted  on  the  same  day,  such  putting  into  pos- 
session is  insufficient,  and  that  the  writ  of  poesessioiv  wil!  bot  be 
regarded  as  fully  executed  until  the  slieriff  and  bis  officers  are  gone, 
and  the  plaintiff  is  left  in  quiet  possession.  [>] 

Where  the  sheriff*  in  executing  a  writ  of  possession,  issued  in  an 
action  of  ejectment,  did  not  go  into  the  house  »t  all,  but  merely 
reached  in  and  took  out  a  chair  and  set  it  out,  and  it  appeared  that 
the  party  then  in  possession  continued  therein,  and  there  was  no 
evidence  that  he  or  any  one  on  the  premises  attorned  to  the  plnint- 
iffs  in  the  execution,  or  to  any  one  on  their  behalf,  i>r  tt<tdcrfei»ok 
to  hold  for  or  under  tbem,  or  in  any  manner  recognised  title  or  \\o%- 
session  in  them,  or  that  any  one  was  put  in  charge  or  possession  on 
the  part  of  the  plaintiffs, — HM^  that  what  was  done  amounted 
simply  to  a  notification  to  the  tenant  that  the  sheriff  held  writs  of 
possession  ;[^]  that  no  one  was  put  out  and  no  one  put  iii,{*]  and 
the  writ  had  not  been  executed. [*] 
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Where,  in. such  n  case,  tbe  action  Tras  to  recoTer  demised  premises  for 

.  Qon-payment  oC  rent, — Eeld,  that  for  the  purpose  of  cutting  off  the 
right  of  one  holding  a  mortgage  on  the  leasehold  to  redeem, 
stronger  grounds  exist  that  the  writ  of  possession  be  executed  by 
an  open,  visible  and  notorious  change  of  possession  than  in  the 
case  of  a  tenant  or  th^  defendant  in  the  judgment,  and  that  a  mere 
nominal,  and  secret  execution  of  the  writ  should  not  be  held  to  bar 
him.[»] 

The  return  of  the  sheriff  is  notcQuclusive  as  to  the  execntion  of  a 
writ  of  possession  issued  to  hinL[*] 

Witbeck  «.  Van  Rensselaer  (64  iV:  F«  %7),  distinguished  ;[*]  Kewell 
V.  Wigham  (16  If.  T.  Week.  Dig.  906),  reyersed.[«] 

(DeekM  M^ch  2^,  1886.) 

Appeal  from  a  judgment  and  order  of  the  general 
term  of  tbesnpreme  court,  third  department,  affirming 
a  judgment  rendered  upon  a  trial  at  special  term,  dis- 
missing the  complaint. 

Reported  b^low,  16  JV.  T.  Week.  Dig.  296. 
The  facts  are  fully  stated  in  the  opinion. 

Isaac  H.  Maynard  {Gilbert  ds  Maynard,  attor- 
neys), for  plaintiffs-appellants. 

William  J'oumans  {W.  &  Q.  W.  Tournans^  attor- 
neys), for  defendant-respondent. 

Bapallo,  J. — The  plaintiff  was  mortgagee  of  the 
lessee's  interest  in  two  tracts  of  land  in  the  Kortright 
patent  held  under  a  perpetual  lease  from  Kortright 
reserving  rent. 

This  action  was  brought  to  foreclose  the  mortgage 
on  the  lease. 

The  defendant  Youmans  succeeded  to  Kortright' s 
title  to  the  fee  and  the  rent,  and  held  such  title  up  to 
January  17,  1873. 

The  plaintiff's  mortgage. was  dated  July  4,  1864, 
and  recorded  August  16, 1864,  and  was  given  to  secure 


362  CIVIL    PROCEDURE    REPORTa 


Newell «.  Wigham. 


the  payment  of  the  sum  of  $1,667.36  and  interest  It 
covered  one  hundred  and  fifty  aores  of  land  in  lot  86| 
and  five  acres  and  seventeen  rods  in  lot  101,  of  the 
Kortright  patent 

The  complaint  was  in  the  ordinary  form  in  an 
action  for  the  foreclosure  of  a  mort^gage  on  leasehold 
property,  except  that  in  addition  to  the  usual  aver- 
ments it  alleged  that  in  February  and  March,  1871, 
Eliza  Cruger  and  William  Youmans,  who  were  at  that 
time  the  owners  of  the  fee,  recovered  separate  judg- 
ments in  ejectment  for  non-payment  of  the  rent  against 
the  tenant  in.  possession  of  the  one-hundred -and-fifty- 
acre  lot,  and  that  on  June  28, 1872,  they  issued  execu- 
tions or  writs  of  possession  on  said  judgments  to  th^ 
sheriff  of  Delaware  county,  who,  on  November  14, 
1872,  filed  in  the  office  of  the  clerk  of  the  court  his 
return  to  said  executions,  stating  that  he  had  delivered 
possession  of  the  premises  to  the  plaintjffs  as  required 
by  the  writs.  The  complaint  then  went  on  to  allege 
that  at  the  time  last  mentioned,  Youmans  was  the 
owner  of  both  of  the  judgments  and  of  Kortright' s 
title,  and  set  forth  proceedings  for  the  re-taxation  of 
the  costs  in  the  ejectment  suits,  and  a  stay  of  those 
proceedings  ;  that  the  costs  amounted  to  $1,086.66,  but 
were,  by  an  order  entered  in  December,  1871,  ordered 
to  be  re-taxed,  and  that  proceedings  under  that  order 
had  been  stayed;  that  if  re-taxed  in  accordance  wir)i 
the  opinion  delivered  by  the  court  on  the  decision  pf 
the  motion,  the  costs  would  amount  only  to  the  sum 
$260 ;  that  the  rent  in  arrear  on  the  Kortright  lenQe 
up  to  the  time  of  the  commencement  of  this  action 
was  $400,  and  had  been  tendered  by  the  plaintiff  to  the 
landlord,  and  that  the  plaintiff  had,  before  the  cpn;i* 
mencement  of  this  action,  paid  into  court  all  the  rent 
in  arrear,  and  all  costs  and  charges  legally  incurred  by 
the  plaintiffs  in  the  ejectment  suits;  and  that  the 
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plaintiff  in  this  action  was  ready  and  willing  to  pay 
said  rent  and  charges. 

The  relief  asked  was  the  nsnal  foreclosor*^,  and  a 
special  judgment  that  the  plaintiffs  mortgage  should 
not  be  affected  by  the  judgments  in  the  ejectment ; 
that  those  judgments  might  be  adjudged  paid ;  that 
the  mortgaged .  premises  be  sold  and  the  plaintiff  be 
paid  the  amount  due  on  his  mortgage  and  his  c  >st8, 
and  the  amounts  paid  by  him  for  arrears  of  rent  and 
costs. 

The  answer  alleged  that  writs  of  possession  were 
issued  on  the  judgments,  and  that  on  June  27,  ISTT^, 
the  sheriff  of  Delaware  county  dispossessed  the  occu- 
pants of  the  farm  and  gave  the  possession  thereof  to 
the  defendant,  Williani  Youmans,  Jr.,  then  owner, 
etc.,  who  then  and  there  became  possessed  thereof, 
and  continued,  etc. 

The  court  dismissed  the  complaint  upon  the  sole 
ground  that  the  plaintiff's  mortgage  was  cut  off  by 
the  judgments  in  ejectment,  and  execution  executed 
thereon,  and  his  failure  to  redeem  within  six  months 
after  execution  executed. 

It  appears  from  the  findings  that  the  executions 
were  returned  on  November  14,'  1872,  as  having  been 
executed  on  June  27,  1872,  and  that  on  November  18, 
1872,  the  attorney  for  the  present  plaintiff  received 
notice  of  the  filing  of  the  return.  It  does  not  appear 
that  the  plaintiff  had  any  notice  of  the  execution  of 
the  writs  before  that  time,  and  within  less  than  three 
months  afterward,  viz.,  en  January  30,  1873,  he  en- 
deavored to  redeem  his  interest  as  mortgagee  from  the 
judgments  in  ejectments,  by  tendering  to  Youmans,  for 
back  rent  and  costs,  with  interest,  the  sum  of  $760, 
and  on  his  refusal  to  accept  that  sum,  the  plaintiff 
paid  the  amount  into  court,  and  on  February  10 
following,  brought  this  action,   making  Youmans  a 
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defendant  as  holder  of  the  judgments . for  costs,  and 
also  Martha  Wighani,  to  whom  Ypnmans  had,  on 
January  17,  1873,  conveyed  the  fee  of  the  land, 
Martha  being  the  wife  of  Richard  Wigham,  the 
grantee  of  the  mortgagor,  who  had  taken  his.  deed 
subject  to  the  plaintiff's  mortgage  as  ^s  expressed  in 
the  deed. 

The  defendant  now  claims,  and  the  court  below 
held  that  the  plaintiff's  mortgage  was  cut  off,  and  his 
efforts  to  redeem  were  ineffectual,  first,  because  it  was 
too  late,  and  second,  beoai^se  the  ampunt  tendered 
was  insuflScient. 

If  the  tender  was  too  late,  and  the  six  months 
limited  by  the  statute  had  expired,  the  amount 
tendered  becomes  immaterial,  but  if  the  statutory 
limitation  as  to  time  had  not  expired,  even  at  the  time 
of  the  trial  of  the  action,  then  the  Insufficiency  of  the 
amount 'tendered  would  not  authorize  a  dismissal  of 
the  complaint,  for  it  contains  an  offer  to  pay  all  the 
back  rents,  costs  and  charges,  and  the  coi^rt  couM 
have  required  the  payment  of  the  proper  amount  as  :i 
condition  of  granting  relief.  It  is,  therefore,  unneces- 
sary now  to  go  into  the  question  of  the  right  of  the 
plaintiff  to  a  re-taxation  of  the  costs  and  their  reduc- 
tions under  the  various  orders  and  stipulations  set  out 
in  the  case.  The  decision  of  this  appeal  niusr  turn 
upon  the  question  whether  the  six  months'  limiration 
had  expired. 

The  plaintiff  contends  that  it  had  not  expired,  for 
various  reasons,  some  of  which  were  considered  and 
passed  upon  in  the  court  below^  and  many  of  which  do 
riot  a  ppear  to  have  been  there  raised.  First  he  con- 
tends that  the  execution  was  void  by  reason  of  nnmer- 
ons  departures  from  the  requirements  of  the  Code  of 
1848.  Further,  that  the  six  months  did  not  begin  to 
run  until  the  execution  was  returned  and  filed,  Novem- 
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ber  14,  1873,  as  it  was  not  fully  execated  no  til  that 
time,  the  command  to  make  retarii  not  having  been 
obeyed.  Also  that  the  exectitiona  were  only  partial, 
not  being  execQtions  on  the  wlmie  of  the  judgments, 
which  included  the  costs  awarded  und  which  should 
have  been  collected  from  the  judgment  debtor.  But  a 
more  decisive  point  than  all  these  is  that  the  executions 
were  never  executed,  possession  of  the  premises  not 
having  been  taken  by  the  sheriff  or  delivered  to  the 
person  entitled.  If  this  point  is  well  taken,  it  is  decis* 
lire  of  the  case  without  reference  to  the  others. 

The  facts  and  circumstances  attending  the  alleged 
executions  of  the  writs  were  proved  oh  the  trial 
without  objection  and  were  found  by  the  trial  judge, 
and  the  question  is  therefore  fully  presented  to  us, 
whether  they  disclose  an  execution  of  the  writs  stiffi- 
cient  under  the  statute  to  cut  off  the  rights  of  the 
mortgagee  not  in  possession. 

Richard  Wigham,  in  1870,  and  while  the  ejectment 
suits  were  pending,  conveyed  the  leasehold  title  to  his 
son,  James  M.  Wigham,  subject  to  the  plaintifl*^ 
mortgage,  which  James  M.,  in  and  by  the  deed  to  him, 
assumed  to  pay.  It  is  found  at  the  time  when  the 
writs  of  possession  were  claimed  to  have  been  exe- 
cuted, James  M.  Wigham  was  in  possession  of  the 
jpremises.  The  trial  judge  in  his  seventh  finding  of 
fact,  states,  among  other  things,  that  writd  of  posses- 
sion on  the  judgments  of  Cruger  and  Youmani^  v^ere 
issued  by  the  sheriff  of  Deleware  County,  and  that  on 
June  27,  1872,  said  sheriff  executed  said  writs  ad  by 
them  commanded,  and  made  and  signed  retiirnGt  in 
each  case  in  the  following  form : 

"Delaware  County,  ss. : 

"  I,  Edward  Griffith,  sheriff  of  Delaware  county, 
do  duly  certify  that  I  have  executed  this  writ  by 
delivering  the   possession   of   the   premises  therein 
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described,   to  the  plaintilT,  William  Youmans^  Jr.^ 
this  27th  day  of  June,  1872. 

"  EowAKD  A.  Griffith, 

Sheriff. 
^^By  Alexander  Shaw, 

Under-Sheriff  of  Delaware  Gouoty/' 

The  plaintiff  excepted  to  so  much  of  his  seventh 
finding  of  facts  as  states  that  the  sheriff  exeoated  said 
writs. 

The  part  of  the  finding  thus  excepted  to  is  contrary 
to  the  evidence  and  to  the  fifteenth  finding  uf  facts* 

The  evidence,  and  the  wholb  evidence  od  the  sub- 
ject, outside  of  the  sheriff's  return,  is  that  of  James 
M.  Wigham,  the  party  in  possession.  He  testified 
that  he  succeeded  his  father,  the  defendant  in  the 
ejectment  suits,  in  possession  of  the  premises,  and  was 
there  at  the  time  the  writs  of  possession  were  claimed 
to  have  been  served ;  that  he  thought  Deputy-sheriff 
Shaw,  and  Charles  McPhail,  a  clerk  of  Youmans,  came 
there ;  Shaw  told  his  business  and  asked  witness  what 
he  should  set  out ;  witness  told  him  to  set  the  woman 
out  if  he  wanted  to,  and  he  said  he  did  not  want  to 
do  that,  and  he  did  not  go  into  the  house  at  all,  but 
reached  in  and  took  out  a  chair  and  set  it  out  and  went 
off ;  that  witness'  family  were  there  at  the  time  and 
remained  there  after  that;  that  he  had  stated  ail 
that  was  done. 

It  does  not  appear  that  even  the  chair  was  removed 
from  the  demised  premises.  The  witness  further  testi- 
fied that  after  the  alleged  dispossession  he  met 
Toumans,  and  talked  about  a  settlement  with  him, 
and  he  said  to  witness,  ^'  Go  home  and  keep  still  until 
the  time  runs  out,  and  we  will  beat  the  old  devil  out 
of  his  mortgage  there,  np  to  the  head  of  the  river, 
beside  Gilbert  and  Maynard." 

This  conversation  was  denied  by  Youmans,  and  the 


CIVIL    PROCEDURE    REPORTS.  8ft7 

Newell «.  Wij^om. 

trial  conrt  held,  that  the  qaestion  of  fraud  and  col- 
lusion to  cut  off  plaintiff's  mortgage  could  not  be  tried 
in  this  action  for  the  reason  that  they  were  not  alleged 
in  the  complaint,  and  that  is  one  of  the  questions 
raised  by  the  appellant  on  his  appeal.  But  the  evi- 
dence as  to  what  took  place  at  the  time  of  the  alleged 
execution  of  the  writs  of  possession  is  not  in  any 
respect  controverted,  and  by  the  fifteenth  finding  of 
fact  the  trial  court  found  that  at  the  date  of  the  execu- 
tion of  the  writ  of  possession,  and  he  was  not,  nor 
were  his  movables,  all  removed  from  said  premises, 
and  he  continued  in  actual  occupation  of  said  premises 
until  about  January  17, 1878,  the  date  of  the  deed  from 
William  Youmans  to  Martha  Wigham,  since  which 
time  she  and  her  husband  Richard  have  been  in  pos- 
sion  of  said  premises. 

It  U  not  found,  nor  is  there  any  evidence  whatever, 
that  any  person  was  put  in  charge  or  possession  on 
part  of  the  plaintiffs  in  the  executions,  or  that  James 
M.  Wigham  or  any  person  on  the  premises  attorned  to 
the  plaintiffs  in  the  executions,  or  to  any  one  on  their 
behalf,  or  undertook  to  hold  for  or  under  them,  or  in 

any  manner  recognized  title  or  possession  in  them. 
[*]         On  these  facts  it  clearly  appears  that  there  was 

no  change  whatever  in  the  possession,  and  that 
what  was  done  amounted  simply  to  a  notification  to 
the  tenant  that  the  sheriff  held  writs  of  possession. 

He  put  no  one  out,  and  no  one  in. 
[*]         The  ordinary  rule  in  regard  to  the  execution  of 

a  writ  of  possession  is  that  the  plaintiff  must  be 
put  into  full  and  complete  possession  ;  that  the  posses- 
sion to  be  given  by  the  sheriff  is  a  full  and  actual 
possession,  and  that  where  the  plaintiff  is  put  into 
possession  under  circumstances  plainly  intimating  that 
such  possession  is  but  formal  and  momentary,  and  he« 
is  aocordincrl y  ousted  on  the  same  day,  such  putting 
into  possession  is  insufficient,  and  that  the  writ  of 
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possession  will  not  be  regarded  as  fully  executed  until 
the  sheriff  and  his  officers  are  gone  and  the  plaintiff  is 
left  in  quiet  possession  {Herm.  Exec.  531-583  ;  Kings- 
dale  V.  Mann,  6  Mod.  27 ;  2  Tidd  Pr.  1247). 

In  the  case  now  before  us,  there  wa9  not  even  a 
formal  delivery  of  possession  to  any  one,  even  for  a 
moment  The  sheriff-deputy  went  away  without  dis- 
turbing the  tenant,  and  leaving  him  in  full  and  undis- 
turbed possession. 

The  statute  (2  Rev.  Btat  606),*  sets  the  six  months' 
limitation  running  against  the  lessee  or  his  representa- 
tives or  assigns  from  the  time  possession  shall  have 
been  taken  by  the  landlord  under  execution,  etc. 
(section  33),  and  against  a  mortgagee  of  the  lease  or  any 
part  thereof,  not  in  possession  of  the  demised  pren^- 
ises,  from  the  time  when  execution  on  the  judgment 
shall  have  been  executed  (section  35),  and  any  person 
claiming  any  interest  in  the  lease  may  file  his  bill  in 
equity    for   relief  until  the  time  thus  limited   has 

expired. 
[']  In  the  case  of  a  mortgagee  out  of  possession,  who 
is  not  chargeable  with  nonce  of  the  proceedings 
against  hismortgagor,  stronger  grounds  exist  for  requir- 
ing thnt,  for  the  purpose  of  cutting  off  his  mortgage,  the 
>Vrit  of  possession  should  be  executed  by  an  open,  visi- 
ble  and  ilotorious  charge  of  possession,  than  in  the  case 
of  the  tenant  or  the  defendant  in  the  judgment;  and  a 
merely  nominal  and  secret  execution  of  the  writ  should 
not  be  held  sufficient  to  bar  him. 

One  of  the  arguments  used  by  the  learned  trial 
judge  in  answer  to  the  plaintiff's  claim  that  the  time 
should  run  only  from  the  filing  of  the  return  was  that, 
by  the  law  of  this  State,  pc^session  of  real  estate  by  a 
person  was  as  effectual  a  notice  to  the  world  of  his 
rights  in  the  land  as  a  recorded  title. 

*  The  provisions  here  referred  to  are  new,  |§  1608,  1609  of  tbe 
Code  of  Cvoil  Procedure. 
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This  argnment  would  apply  where  the  landlord  was 
put  in  visible  possession  of  the  land  under  a  writ  of 
possession ;  but  it  is  difficult  to  see  its  application 
where  the  change  of  possession  is  claimed  to  have 
been  effected  by  such  a  proceeding  as  is  shown  in  the 

present  case. 
[^         It  cannot  be  maintained  that  the  return  of  the 

sheriff  filed  on  November  14,  was  conclusive  as  to 
the  execution  of  the  writs  of  possession  on  June  27 
(Browning  v.  Hanford,  6  DetiiOy  686 ;  Baker  v.  Mc- 

Duffie,23  Wend.  289;  Pitch  v.  Devlin,  15  Barh.  47). 
[•]         In  Witbeck  v.  Van  Rensselaer  (64  N.  Y.  27),  the 

court  found  as  a  conclusion  of  facts,  that  the  plaint- 
iff had  been  put  into  possession  under  the  writ,  and 
this  court  held  that  the  finding  was  sustained  by  the 
sheriff^ s  return,  together  with  the  facts  proved  at  the 
trials  which  were  that  the  sheriff  went  on  the  premises 
accompanied  by  the  agent  for  the  assignee  of  the 
plaintiff  in  the  ejectment ;  that  the  defendant  was 
absent,  and  the  only  person  in  apparent  possession 
was  one  Carver,  the  defendant's  hired  man  ;  that  the 
sheriff  demanded  possession  of  him  and  declared  his 
intention  of  removing  him,  he  occupied  a  small  house 
on  the  farm,  and  on  the  demand  being  made  he  signed 
a  written  surrender  of  the  premises  to  the  assignee  of 
the  plaintiff  and  an  acknowledgment  that  he  held 
them  as  tenant  at  the  will  of  the  assignee  of  the 
plaintiff.  The  sheriff  and  plaintiff's  agent  then  went 
on  various  portions  and  lots  of  the  farm,  and  the  sheriff 
assumed  to  deliver  possession  thereof  to  the  agent. 
This  court  in  its  opinion  relied  upon  those  facts,  as 
'well  as  upon  the  return,  to  sustain  the  finding  of  the 
trial  court.  Here  no  such  facts  exist,  and  the  finding 
shows  that  the  plaintiff's  assignee  was  never  put  in 
possession,  but  that  on  the  contrary,  the  assignee  of 
the  defendant  was  in  actual  occupation  and  so  con- 
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tina^  withoat  being  in  any  manner  diacurbed,  or 
making  any  attornment. 

Many  other  points  were  raised  on  this  appeal.  The 
complaint  should  not  have  been  dismissed  as  to  the 
five  acres  and  seventeen  rods  in  lot  101,  and  probably 
would  not  have  been  if  the  plaintiff  had  asked  for 
judgment  as  to  those  five  acres,  which  he  did  not  do, 
and  we  do  not  therefore  make  that  point  a  ground  of 
reversal.  The  consideraticm  of  numerous  other  points 
raised  by  the  appellant  is  rendered  unnecessary  by 
the  conclusion  we  have  reached  in  respect  to  the 
execution  of  the  writs  of  possession* 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  event* 

All  concurred. 


O'DOJJNELL,    Appellant,    v.  McINTIRB, 

R]»POiJlDENT. 

SupssMS    CrOimT,    FivTH    Bbpabtmekt,    Genxbal 

Term,  June,  1886. 

§§  3TS,  2232,  subd,  4. 

Intrvd&r  or  $q%taUer —  Who  U^  When  tummary  prooeodlnge  may  be  fnainr- 

tained  ofminH  one  entering  upon  real  property  under  eUaien  of  legal 

iMe^T^Mnt^  poi$e$eion  u)km  noli  ho^iU  to  Ian4i^fr4, 

Where  one  bavisg  a  j|ax  deed  of  c«r<Aii|  fifai^^  apt^if l^e  in  tbQ  ci^ 
of  Kochestcr,  acquired  poBseasion  thereof  withoiil  the  cuosept,  and 
against  the  will  of  one  theretofore  in  actual  possea^ion  under  a 
legal  title  as  against  him,  and  hie  deed  was  thereafter  adjudged 
Yoid  in  suit  between  the  parties, — JSkUd^  that  he  was  an  intruder 
within  the  meaning  ef  eeetion  SS8S  •!  the  Oode  of  Civil  Procaediuie, 
— providing  that  a  person  intruding  in|9  or  iQUivtti|ig  upon  land, 
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\u  %  citj,  etq.,  may  be  removed  thcirefrpm* — and  th4t  summary 
prttceedings  to  remove  him  therefrom  could  bfi  maiift^in^d. 

The  fact  that  in  such  a  case  the  owuer  of  the  tax  deed  obtained  pos- 
sessiou  of  the  premiaea  with  the  consent  of  the  teoant  of  the  legal 
owucr,  who  was  in  poBseeaioa  thereof,  and  that  the  tenanc  attorned 
to  the  former  pursuant  to  a  clandestine  agreement  between  them, 
does  not  relieve  the  owner  of  the  tax  title  from  the  cliarge  of  being 
an  intruder.  [*,'] 

Where  the  relation  of  landlord  and  tenant  has  been  once  established, 
the  poeeession  of  the  latter  and*  that  of  his  grantee  and  assignees 
is  the  possesion  of  the  landlord,  and  not  hostile  or  adverse;  and  it 
$e&nUy  this  is  true  even  where  the  grantee  lias  taken  a  deed  of  the 
lee  in  ignorance  of  the  fact  that  bis  grantor  stood  in  the  relation 
q(  a  tenant,  the  latter  deqying  any  such  relation. [*] 

The  possession  of  tlie  teqant  is  in  subordination  to  ^he  title  of  th^ 
landlord,  and  continues  to  be  SQ  not  only  during  the  running  of  tl^ 
terpi,  but  is  presided  to  be  such  and  to  remain  unchanged  until 
twenty  years  after  the  end  of  the  term,  notwithstanding  any  cla|m 
by  the  tenant  or  his  successors  of  a  hostile  title.  [*] 

O*i>onnell  v,  Mclntyre  (16  Alb.  N.  0.  84),  reversed.  [*] 

iJ>Mi44d  Jun$,  188«.) 

Appeal  from  a  jodgmeiit  of  the  Monroe  oonnty 
oourt,  reversing  a  final  order  made  by  a  jastioe  of  the 
munioipal  ooart  of  the  city  of  Rochester,  in  sammary 
proceedings  lor  the  recovery  of  real  property  situate 
in  the  city  of  Rochester. 

Beportod  below,  18  Abb.  N.  €.  84 
The  opinion  states  all  niaterial  f^cts. 

FanniTig  (&  WiUUfms^  for  petitio|^r-app$}lant 

p.  C.  Peelpj  for  defendant-respondent. 

B^Bf:^^  J.— The  appell4.nt  i^  the  owner  in  fee  of 
fti)  po^iyided  oQ^-third  part  of  the  p^eqaises.  As  such 
owner  she  was  in  the  actnal  possession  of  the  entire 
pi^rcel}  by  an4  througl^  her  tenant,  one  Joseph  M. 
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Bates,  who  had  entered  npoQ  a  lease^  paying  a  stipu- 
lated rent  for  the  use  and  occupation. 

On  April  2,  1883,  the  respondent  entered  into  a 
negotiation  with  the  said  tenant,  and  concluded  an 
arrangement  with  him  by  which  the  latter  agreed  to 
attorn  to  the  respondent,  who  went  into  the  imme^ 
diate  possession  of  the  premises  without  the  consent 
of  the  plaintiff,  but  with  the  permission  of  the  said 
tenant. 

At  this  time  Mclntire  had  a  tax  deed  of  the  prem- 
ises, which  he  claimed  gave  him  a  title  to  the  premises 
as  against  the  owner.  This  deed,  however,  was  invalid 
as  against  those  parties,  and  it  has  been  so  adjudged 
by  this  court  for  the  reasons  stated  in  its  opinion  in 
an  action  between  these  parties,  and  reported  in  37 
Hurij  616.  These  are  the  material  facts  upon  which 
it  is  to  be  determined  whether  or  not  these  proceedings 
to  remove  the  respondent  as  an  intruder  could  be 
maintained. 

The  statute  provides  that  a  person  in  the  possession 
of  real  property  may  be  removed  therefrom,  in  the 
manner  provided  therein,  whenever  such  person  ''qr 
persons  to  whom  he  had  suoceeded  has  intruded  into, 
pr  squatted  upon,  a  parcel  of  land  in  a  city  or  incor- 
porated village,  without  the  permission  of  the  person 
entitled  to  the  possession  thereof,  and  the  occupancy 
thus  commenced  has  continued  without  permission 
from  the  latter  ^'  {Oode  of  Ohil  Procedure,  §  2233). 

The  only  question  to  be  determined  is;  Did  the 
respondeat  gain  possession  of  the  premises  as  an 
intruder  within  the  meaning  of  that  term  as  the  same 
is  used  in  said  section  t  The  appellant  was  in  the 
actual  possession  of  the  premises  under  a  legal  title  as 
Hgainst  the  respondent,  and  the  latter  acquired  hia 
possession  without  the  consent  and  against  the  will  of 

the  appellant. 
[']         This   makes  a   complete   case   entitling   the 
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injured  party  to  relief  in  a  summary  manner  as 
marked  out  by  the  statute.  If  the  defendant  soaght 
to  gain  possession  of  the  premises  by  a  resort  to  legal 
remedies,  he  would  have  failed  for  want  of  any  legal 
right  to  theocoupancy  of  the  premises  for  any  purpose 

whatever.  His  negotiation  with  the  tenant  for 
[*]  the  purpose  of  acquiring  possession  of  the 
premises,  with  the  latter's  consent,  was  clandestine, 
vicious  and  unlawful,  which  avails  him  nothing,  and 

is  condemned  by  legal  precepts  and  good  morals, 
n         Wliere  the  relation  of  landlord  and  tenant  has 

been  once  established,  the  possession  of  the  lattw 
iand  that  of  his  grantee  and  assignees  is  the  possession 
of  the  landlord,  and  not  hostile  or  adverse,  and  this  is 
true  eveii  where  the  grantee  has  taken  a  deed  of  the 
fee  in  ignorance  of  the  fact  that  his  grantor  stood  in 
the  relation  of  a  tenant,  the  latter  denying  any  such 

relation. 
p]         The  possession  of  the  tenant  is  in  subordination 

to  the  title  of  the  landlord,  continues  not  only 
during  the  running  of  the  term,  but  is  presumed  to  be 
such  and  to  remain  unchanged  until  twenty  years  after 
the  end  of  the  term,  notwithstanding  any  claim  by 
the  tenant  or  his  successors  of  a  hostile  title  (Whiting 

V.  Edmunds,  94  N.  T.  314 ;  Code  Oiv,  Pro.  §  873). 
[*]         It  is  manifest  that  if  the  appellant  had  been 

advised  of  the  intended  action  of  the  respondent, 
and  had  been  personally  present  upon  the  premises 
when  the  respondent  entered,  the  latter  could  not  have 
gained  possession  without  resort  to  such  force  as 
would  have  amounted  to  a  breach  of  the  peace.  The 
treacherous  act  of  the  tenant,  induced  by  the  persua- 
sions of  the  respondent,  does  not  relieve  the  latter 
from  the  charge  of  being  an  intruder.  The  statute  is 
broad  enough  in  its  terms,  and  was  intended  to  meet 

a  ease  like  the  one  now  presented. 
[*]         As  we  are  unable  to  discover  anything  to 
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excad^  thtd  i*espbtididnt'e  tondaet,  and  mgai^  his 
cotidtiidt  iti  ^iftibg  pol»8068ioik  6t  the  premises  as  in  all 
respects  tthla^ftii,  We  think  the  Munieipal  court  was 
ebrrect  iti  treating  hitai  ad  an  iatriider,  and  that  the 
judgment  of  the  county  court  ishould  be  reversed,  and 
that  in  the  municipal  tonri  should  be  affirmed^  With 
costs  of  this  iippeali 

SicrrH,  P.  J.|  fi[Ar4Ht  iihd  dRikBLBT,  JJ.}  trtm- 

curred. 


StEDEKER,  ET  AL.,  Respondbnt,  t».   BERN  ABB, 

ImpIiBaded,  bto.,  Appbllaki*. 
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§  1206. 

Judgment — Whm  $eparaUy  may  he   rendered  agatnet  ens  of  eevered 
defendanti  an  a  joint  UaHlity —  When  rendered  on  the  pleadwigs. 

t'he  common  law^  rule  that  in  fin  actloii  ligainst  sevierAl  d^T^odaiifs 
lipon  an  alleged  Joint  ebntrAct,  tbe  plafntiif  rnnst  fail  iitiMs  tie 
eatublishes  the  joint  liability  of  All  the  defendants,  la  no  longer  tlie 
Tule  of  .procedure  in  this  State,  [*]  bat  the  court  is  autborised  in  an 
action  ag}iinst  several  defendants  to  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the  others, 
wiienevef*  a  several  judgment  is  proper  ;[^/]  and  where  a  separate 
liability  of  some  of  the  defendants  Is  established  oik  the  tHal,  ii 
^parate  jodgment.is  authorized,  although  the  canse  of  acliOB 
f^leged  in  the  complaint  Ss  joint  only  and  not  joint  and  teTeniA.[^^ 

Wtiere,  in  an  action  against  several  defendants  on  an  all^;ed  joint 
liability,  their  answer  denies  the  existence  of  any  joint  liability, 
but  admits  the  individual  liability  of  one  of  the  defendants,  the 
plaintiff  is  entitled  to  judgment  on  the  answer  against  the  defend- 
ant nfhoab  liability  is  admitted.p,^] 

Where,  in  an  action  agalnist  the  znembers  of  a  firm  ntpon  n  theck 
Uleged  to  bifcye  bean  toade  by  thwiy  tie  anawer,  is  wkilth  aU  tM 
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d^fendftnts  jbfned,  denied  that  th^  cAieek  was  made  by  the  firm,  or 
on  its  beliall)  btttftlleged  thtt  it  was  aude  by  ooe  of  the  copaitners, . 
the  defendant  *' B./*  *'fer  bis  own  pii^ate  conceroi  and  entirely 
out  of  the  concerns  and  business  transactions  of  the  firm/*  and  that 
this  was  well  known  to  the  plaintiffs  when  the  check  was  made 
hnd  delivered, — Eeld,  that  upon  the  pleadings  the  defendant  '*B/^ 
%Ms  in  any  eyent  liable  upon  the  eheck,  and  the  pluintifEs  were 
entitled  to  judgment  against  him  on  the  answer. [*,*] 

Btedeker  e.  Bernard  (17  if.  T.  WMfy  Dig,  540),  affirmed. 

(IkeUUd  AprU  80^  188«0 

Appeal  by  the  defendant  Bernard  from  a  judgment 
of  the  general  term  of  the  Kew  York  court  of  common 
pleas  affirming  a  judgment  rendered  at  special  term. 

Reported  below,  17  N.  T.  Week.  Dig.  540. 

The  action  was  btonght  against' three  persons — 
Bernard,  Taft  and  Smart— ^who  were  alleged  to  be 
copartners  in  business  tinder  the  firm  name  of  H.  O. 
Bernard  &  Co.,  to.recoyer  $6,000  upon  a  check  averred . 
to  have  been  made  and  delivered  by  said  firm  to  the 
plaintiffs  on  October  SI,  1881.  All  the  defendants 
joined  in  an  answer  which  set  forth  that  the  defend- 
ant BemaM  individually  made  a  check  for  $6,000,  in 
Bbltltnore,  on  or  about  October  S8,  1881,  but  whether 
the  one  sec  forth  in  the  complaint,  the  defendants  had 
**  not  information  sufficient  to  form  a  belief  ;"  that  the 
check  so  made  by  Bernard  was  not  made  by  or  on. 
behalf  of  the  defendants'  firm  or  on  behalf  of  any  busi- 
ness transaction  or  dealing  of  it,  or  that  the  firm  ^^  ever 
had  owned  or  possessed  any  interest  therein,''  or  that 
the  firm  ever  made,  indorsed  or  delivered  the  check  to 
the  plaintiff  or  any  other  person ;  that  the  check 
Bernard  made  ^'  was  for  his  own  private  concern,  and 
entirely  out  of  the  concerns  ^nd  business  transactions 
of  the  firm  ;  that  this  was  well  known  to  the  plaintilf  s 
when  the  check  wa9  made  and  delivered." 
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The  plainti£Fs  moved,  among  other  things,  for  jadg- 
raent  on  this  answer  against  the  defendant  Bernard, 
and  an  order  was  made  and  entered  directing  judg- 
ment against  said  defendant,  and  that  as  to  the  other 
two  defendants  the  action  be  severed  and  continned. 
From  the  judgment  entered  on  this  order  the  defend- 
ant Bernard  appealed  to  the  general  term  of  the  New 
York  court  of  common  pleas,  and  from  its  judgment 
of  affirmance  this  appeal  was  taken.* 

James  M.  Smith  {A.  H.  Nonea^  attorney),  for 
def enda  n  t-appella  nt. 

John  OraJiam  {Oeorge  OweUj  attorney),  for  plaint- 
iffs-respondents. 

Andrews,  J. — There  is  no  denial  in  the  answer  of 
the  averment  in  the  complaint  that  the  defendant  Ber- 
nard executed  the  check  in  the  firm  name  of  H.  O. 
Bernard  &  Co.  Regarding  the  answer  ^in  the  light 
most  favorable,  to  the  defendant,  it  simply  denies  that 
the  check  was  made  ixj  the  ooffartnership,  and  this 
denial  is  coupled  with  the  averment  that  it  was  made 
by  the  defendant  Bernard  for  his  own  purposes,  and 
not  in  the  business  of  the  firm,  which  was  known  to 
the  plaintiff  when  he  received  it. 

Upon'  the  pleadings,  the  defendant  Bernard,  by  his 
own  showing,  was,  in  any  event,  liable  upon  the  check. 

If  the  action  had  gone  to  trial  upon  the  issue  pre- 
[^]    sented,  and  it  had  been  found  in  favor  of  the 

defendant,  the  plaintiff  would  nevertheless  have 
been  entitled  to  the  judgment  against  Bernard  indi- 
vidually. The  common  law  rule  that  in  an  action 
against  several  defendants  upon  an  alleged  joint  con- 
tract, the  plaintiff  must  fail  unless  .  he  establishes  the 

*  A  motioa  to  dinaias  thU  appeal  was  denied,  aee  93  N,  T.  589. 


CIVIL    PROCEDURE    REPORTS.  377 

Stodeker  9.  Bernard. 

joint  liability  of  all  ^the  defeodanta,  is  no  longer 
[*]    the  mle  of  prooednre  in  this  State.    By  the  former 

Code  (§  374),  the  court  was  authorized,  in  an  action 
against  several  defendants,  to  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  was 

proper.  The  court,  in  construing  this  provision, 
[^    did  not  limit  its  application  to  cases  of  joint  and 

several  liability,  but  considered  it  as  authorizing 
a  separate  judgment  where  a  separate  liability  of  some 
of  the  defendants  was  established  on  the  trial, 
although  the  cause  of  action,  as  alleged  in  the  com- 
plaint, was  joint  only  (Mcintosh  v.  Ensign,  28  J/.  T. 

109  ;  Fielden  v.  Lahens,  2  Abb.  CL  App.  Dec.  111). 
[']  ^      Section  1205  of  the  present  Ci>de,  is  quite  as 

comprehensive  as  section  274  of  the  former  Code, 
and  requires  the  same  construction. 

The  plaintiff,  however,  was  not,  we  think,  bound 
to  await  the  trial  of  the  issue  before  applying  for  judg- 
ment against  the  defendant  Bernard.    He  not  having 

denied  that  he  made  the  check,  but  on  the  con- 
[*]    trary,  having  alleged  under  oath,   in   his  joint 

answer  with  the  other  defendants,  that  it  was  his 
individual  obligation,  and  not  that  of  the  firm,  can- 
not object  if  the  plaintiff  takes  him  at  his  word  and 
elects  so  to  consider  it. 

We  perceive  no  good  reason  why  the  plaintiff  may 
not,  in  a  case  like  this,  apply  to  the  court  before  the 

trial  of  the  issue,  for  judgment  against  tbe  party 
[*]    who,  in  his  answer,  while  denying  the  joint  lia- 
bility, at  the  same  time  avers  facts  which  show 
that  the  plaintiff  is  entitled,  in  any  event,  as  against 
him,  to  a  separate  judgment. 

We  are  not  concerned  with  the  position  in  which 
the  other  defendants  will  be  placed  by  the  separate 
judgment  against  Bernard.  They  do  not  appeal,  and 
whether  the  judgment  against  Bernard  merges  and 


378  CIVIL    PBOCXDURE    BBPOriH. 

K«nnf  f .  Geogli6g»iift 

extingaisheB  any  remedy  against  tkem,  it  is  anneces* 
sary  to  consider  (Bee  Gandee  9.  Binitlit  06  N.  T.  849). 
The  judgment  shonld  be  afllrmed. 

All  coDcnrred. 


•i  I 


KENNY,  ET  AL.,  RK8PO/TDBNT8,  V.  GEOGHEGAN. 

CAMP,  Temporary  Administrator,  etc.,  of 

GEOGHEGAN,  Appellant. 

STEICHELMAN,   Respondent,  v.  SAME. 

SAME,  Appellant. 

City  Court  op  New  York,  General  Term,  May, 

1886. 

§§  1380, 1381,  2717,  2718,  2719. 

Bieecutian — When  Ume  to  imue  an  judgment  againet  deceaeed  pereen  not 
granted — St^foreement  <^  wck  a  judgment — The  word  "  liien^  defined. 

With  a  few  weU-defined  ezeeptions,  the  estatM  of  d^ceaied  pe^iMM 
are  to  be  administered  by  the  persona  upon  whom  the  trtkst 
deTolves,  by  and  under  the  direction  of  the  surregate^s  court,  with* 
ont  ontstde  interference  or  control.  [*J 

The  mode  of  enforcing  the  lien  of  a  judgment  upon  the  real  estate  of 
a  deceased  person,  both  prior  to  and  under  the  Code  of  CItII  Ph>- 
cedure,  stated. ['] 

The  term  '*  lien  "  invnlves  the  notion  of  a  rested  right  in  a  creditor  to 
control  the  enjoyment  or  forbid  the  disposition  of  some  property 
until  its  owner  has  discharged  the  debt.[^] 

Whether  an  execution  may  issue  under  section  1880  of  the  Code  of 
Oiyil  Procedure, — ^which  provides  for  the  enforcement  of  a  judg- 
ment against  the  property  of  deceased  person  after  the  eipiration 
of  one  year  from  his  death, — Quaref[*] 

In  the  absence  of  a  lien,  a  judgment  against  a  dvcedent  ii  rej^hti3M 
as  a  contract  debt  of  record  judioially  estiA»liibed,[*]  firoired  lijr  im 
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exemplified  copy  of  the  Judgmeni-roll  tod  fffi^Mkfttch  VAUII,[^]  Md 
the  judgment  creditor,  like  any  ether  ereditcfr,  knty,  if  the  deced* 
ent'8  legal  repreeentatiTe  fails  to  pay  with  due  diligence,  after  riz 
months  since  the  granting  of  letters,  apply  to  the  surrogate  for  an 
order  directing  the  representatlTC  to  pay  the  claim  or  its  just  pro- 
portional part.  ['J  The  statute  (2  H.  8.  87,  §  27),  directs  that 
executors  and  administrators  shall  proceed  with  diligence  to  pay 
the  debts  of  the  deceased,  and  designates  the  otlcler  of  their  pay- 
ment ;[*]  each  class  designated  is  entitled  to  be  paid  in  full  before 
any  payment  can  be  made  upon  a  subsequent  class,  and  jadgments 
docketed  and  decrees  enrolled  against  the  decedent  kfe  to  be  (Mdd 
according  to  their  priority,  and  without  reference  to  any  lien 
thereof  upon  real  estate.  ['] 

Where  the  moving  papers  upon  %  motion  for  leave  to  issue  exectitions 
tpon  unpaid  judgments  against  a  deceased  person  Alleged,  as  a 
reason  for  the  application,  that  the  administrator  had  in  his  hands 
aaseta  consiitiag  of  personal  |»roperty — not  described — ''upon 
which  the  judgments  were  a  lien,"  and  it  did  not  appear  how  the 
judgment  became  a  lien  i^n  such  assets, — Eeld^  that  the  motion 
should  be  denied  ;f *]  that  the  proofs  presented  did  not  warrant  the 
granting  of  leave  to  issue  execution  either  as  matter  of  right,  or  in 
the  exercise  of  judicial  discretion;  [**]  that  these  assets  were  prac- 
tically in  cuitodia  legit^  to  be  adminietered  as  the  law  directs,  free 
from  any  interference  or  control  by  creditors,  except  in  the  manner 
and  to  the  extent  authorized  by  statute,  and  were  not  to  be  trans- 
ferred to  the  sheriff  for  distribution,  but  were  to  be  administered 
according  to  well-defined  rules  under  the  direction  of  the  surro- 
gate's court  ;[^^]  that  the  object  of  the  double  application  provided 
for  in  section  1380  of  the  Ck>de  of  Civil  Procedure  is^  that  the  court 
in  which  the  judgment  was  recovered  may  adjudge  the  real  rights 
of  the  parties,  and  the  surrogate  may  pass  npon  the  rights  of  the 
creditor  in  view  of  the  conflicting  or  equal  claims  of  others  upon 
the  estate,  and  that  either  application  may  precede  the  other ;["] 
and  that  with  this  object  in  view,  the  court  would  adjudge,  as  it 
lawfully  may,  that  the  judgments  are  valid  claims,  snd  tliat  the 
Btatate  of  limitations  will  not  ran  against  them  until  twenty  years 
after  their  recovery,  with  such  further  extensions  of  time  as  the 
statute  gives  on  account  of  the  death  of  the  decedent  during  the 
lifetime  of  the  judgraent.[i*] 

{DiCided  May  28,  1880.) 

Appeal  by  the  temporary  administrators  of  the 
Judgment  debtor,  Owen  GFeoghegan,  from  order  giant- 
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ing  leave  to  the  respondents  to  issue  execations  upon 
judgments  recovered  by  tliem  against  the  decedent  in 
his  life- time. 

The  facts  sufficiently  appear  in  the  opinion. 

JV.  J.  WcUerburpj  Jr.^  for  temporary  administra* 
tor,  appellant. 

8.  D.  Seward  and  JBl  F.  Lippold^  for  jadgmeut 
creditors,  respondents* 

[']  HcAbam,  Ch.  J.— The  entire  system  of  legisla- 
tion upon  the  subject  shows  that  with  few  well 
defined  exceptions  the  estates  of  deceased  persons  are 
to  be  administered  by  the  persons  upon  whom  the 
trust  devolves,  by  and  under  the  direction  of  the  sur- 
rogate's court,  without  outside  interference  or  control. 
The  statute  directs  that  executors  and  ad  minis  tra- 
[*]  tors  shall  proceed  with  diligence  to  pay  the  debts 
of  the  deceased,  and  it  designates  the  order  of 
their  payment  (3  R.  S.  L6th  ed.]  95,  §  37).*  The  thir<l 
subdivision  of  the  section  cited,  provides  for  the 
payment  of  "judgments  docketed,  and  decrees 
enrolled,  against  the  deceased,  according  to  the  priority 
thereof."  Each  class  designated  is  entitled  to  payment 
in  full  before  any  payment  can  be  made  upon  a  debt 
of  a  subsequent  class.  The  judgments  docketed  and 
decrees  enrolled  are  to  be  paid  without  reference  to 
any  lien  of  the  judgment  or  decree  upon  real  estate 

(Ainsley  v.  Badcliffe,  7  PaigCy  43S). 
[']  The  lien,  if  necessary  for  the  collection  of  the 
judgment  debt,  was  originally  enforced  against 
the  heirs  or  devisees  by  scire  facias^  making  them 
parties  to  the  record  (1  Paine  <&  Duetts  Pr.  60  ;  €fra- 
hnnCs  Pr,  806),  and  when  this  writ  was  abolished,  the 
i-Hmpdy  was  by  summons  against  the  heirs  or  devisees 
{Old  Vorfe.  §  329,  afterward  §  876),  and  in  1850  (ch.  295), 

♦  2  12  /S:  87,  §  27. 


CIVIL    PROCEDURE  .  KEPORTS.  381 

»  ■  Ml        II  ■■<■■    II  ■■■       II    I  ■    ■     ■  ■ 

Kenny  «.  Oeoghegaa. 

»  i« 1 11 ■       ■      ■      — .^^i— — ^^  I 

an  auxiliary  remedy  was  furnished  by  wliich  the  lien 
might  be  enforced  by  execution  to  be  issued  after  leave 
obtained  on  notice  to  the  heirs  and  other  parties  to  be 
affected.  These  systems  hare  in  turn  been  abolished, 
and  the  remedy  is  i^ow  obtained  under  section  1380  of 
the  present  Code  (see  preliminary  note  to  Throop*s 
CodCy  at  chap,  ZY.  art.  8).  This  section,  following 
the  phraseology  of  the  act  of  1860  {supra),  permits  the 
execution  to  "be  enforced  against  any  property  upon 

which  it  is  a  lieUi"  upon  obtaining  leave,  &o.  The 
n    term  "  lien,"  although  used  at  times  in  different 

senses,  involves  the  notion  of  a  right  vested  in  a 
creditor  to  control  the  enjoyment  or  forbid  the  disposi- 
tion of  some  property  until  its  owner  has  discharged^ 

the  debt  {Abb.  L.  Die.). 
[*]         Whether  an  execution  may  issue  under  section 

1380  {supra)y  in  a  case  where  there  is  no  lien  to  be 
enforced,  is  a  question  not  now  necessary  to  be 
decided,   although    the  implication    is  against    the 

power.  When  there  is  no  lien  which  the  creditor 
['J    is  required  to  enforce  for  the  preservation  of  his 

legal  rights,  the  judgment  against  the  decedent  is 
regarded  simply  as  a  contract  debt  of  record  judicially 
established,  with  a  preference  in  the  order  of  payment. 
If  the  legal  representative  fails  to  pay  with  diligence, 
the  creditor  may,  after  six  months  since  the  granting 
of  letters,  arouse  him  to  activity  by  an  application  to 
the  surrogate,  on  petition,  for  an  order  directing  the 
representative  to  pay  the  claim,  or  its  just  proportional 
part  {Code^  §  3717),  and  the  owner  of  a  judgment,  like 
any  v..  creditor,  may  take  this  proceeding  for  the 
payment  of  the  judgment  debt  {Rec^f.  on  Surr.  [2d  ed»] 

664). 
[^         The  judgment  is,  prima /aciej  a  valid  outstand- 
ing claim  against  the  estate  proved  by  an  exem- 
plified copy  of  the  judgment-roil.  If  there  are  sufficient 
assets  and  no  good^  cause  exists  to  the  contrary,  we 
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suppose  the  applicatioa  is  one  which  ought  to  be 
granted  as  of  course.  Why  the  plaintiffs  have  not 
made  such  application  to  the  surrogate's  court  we  are 
at  a  loss  to  know.  If  it  be  because  there  are  nol; 
sufficient  assets  to  pay,  the  answer  is  that  the  plaint- 
iffs have  not  shown  any  lien  on  rei^l  or  even  personal 
property  which  gives  them  ^ny  eq[uity  over  other 
judgment  creditors  of  the  decedent.  The  policy  of 
the  law  is  to  have  estates  administered  by  the  surrogate 

and  not  by  the  sheriff.  Execntions  against  the 
[*]    estates  of  decedents  are  not  to  issue  i^a  of  ooursei 

hence  application  for  leave  to  issue  such  wiits  are 
necessary,  that  the  court,  as  well  as  the  surrogate,  m^J 
determine  whether  a  proper  case  has  been  made  out 

for  granting  the  relief  applied  for. 
[*J         The  moving  papers,  after  stilting  tlie  fact  tbltt 

judgments  were  recovered  aod  afe  unpaid,  allege 
as  a  reason  for  the  i^pplicatiop,  that  Mr.  Camp,  the 
temporary  administrator,  has  in  his  handsi  assets  con- 
sisting of  personal  property  (not  described,  bat  proba* 
biy  money),  ''  upon  which  the  judgments  are  a  lien.'' 
How  these  judgments  became  a  lien  on  assets  in  the 
hand§of  the  temporary  administrator  does  not  appear, 
nor  can  it  be  readily  imagined-  Jt  is  evidently  an 
imaginary  lien,  not  real,  for  it  is  not  warranted  by  any 
fact  presented,  nor  any  law  t^  which  our  attention 

has  been  called. 
[•^         These  assets  are  practically  in  custodla  leffiSy 

^  lie  administered  as  the  law  directs,  free  ifQta 
i^ny  iuterference  or  control  by  creditors,  except  in  the 
manner  aad  to  the  extent  authorised  by  statute.  They 
ape  EQt  to  be  tiransferred  to  the  sheriff  for  distribution, 
but  are  to  be  administered  according  to  wellrdefined 
foleai  Ruder  the  direction  of  the  surrogate' a  eourt.  If 
theye  are  pldev  judgments,  they  are  enti|;led  to  a 
preference  out  of  tl^e  very  property  w)iich  is  sought  to 
be  levied  upon,  and  i{  there  ^re  no  older  jndgmeuts, 
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then  the  plaintiffs  have  priority,  and  the  contemplated 
execution  and  levy  are  useless.  The  plaintiffs  do  not 
appear  to  require  finy  aid  from  this  ciQurt  to  pQUpat 
their  judgments,  wh4ch  are  mere  contract  debts  of 
record  against  the  decedent,  and  they  can  obtain  all 
the  relief  they  need  by  a  more  orderly  proceeding  in 

the  surrogate's  court. 
["]  We  are  aware  that  the  object  of  the  double 

application  to  the  court  and  the  surrogate  is  that 
the  court  in  which  the  judgment  was  recovered  may 
adjudge  the  legal  rights  of  the  parties,  and  the  surro* 
gate  may  pass  upon  the  rights  of  the  creditor  in  view 
of  the  conflicting  or  equal  claims  of  others  upon  the 
estate  (49  iV.  T.  160  f  72  N.  T.  518)  ;t  and  that  either 
application  may  precede  the  other  (36  HnUj  452  ;:^  49 
jy.  T.  160*) ;  and  with  this  object  in  view,  we  adjudge, 

^s  we  lawfully  niay,  that  the  judgments  are  valid 
["]    claims,  and  that  the  statute  of  limitations  will 

pot  run  against  them  uiitil  twemiiy  years  after 
iheir  recovery  (Daniel  v.  Morrison,  1  City  Ct  R. 
Suppl.  49),  with  such  further  extensions  of  time  as  the 
statute  gives  on  account  of  the  death  of  the  decedent 

during  the  lifetime  of  the  ju^gpient. 
[>-]         But  we  hold  that  the  proofs  presented  dp  not 

warrant  the  leave  to  issue  e-xeisution,  either  as 
matter  of  right  or  in  the  exercise  of  judicial  discretion. 
It  follows,  therefore,  that  the  orders  appealed  from 
must  be  reversed,  with  costs,  bnt  with  leave  to  renew 
on  presenting  facts  showing  that  siich  leave  has  become 
necessary  for  the  projection  of  the  legal  rights  of  the 
plaintiffs,  respecting  the  i];ifore0inent  of  their  judg- 
ments. 

Hyatt  and  Ehrlioh,  JJ.,  concurred. 

*  Marine  Bank  «.  Van  Brunt, 
f  McNulty  V.  Hqrd. 
I  Kerr  «.  Kreuder. 
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FOWLER,  Appellant,   v.  CALLAN,  bt  al.,  Rb- 

"^  8PONDBNT8. 

OousT  OF  Appeals,  Juiri;  1886. 

§§  73, 74. 

Champerty  and  maintenance — What  ruU$  oi  to  now  prooaik — When 

agreement  between  attorney  and  client  not  void  leeauae  attomeye 

eompCMation  contingent  and  he  agreee  to  pay  coete  and 

estpeneee  of  litigation. 

Neither  the  doctrine  of  champerty  nor  maintenance  now  prerails  in 
this  State  except  bq  far  at  they  are  preserved  by  8tatate,[*]  and  the 
validity  of  a  contract  between  an  attorney  and  bis  client  is  not 
affected  by  the  fact  that,  measured  by  the  old  rnles  relating  to 
champerty  and  maintenance,  it  would  have  fallen  under  their  coa- 
demnation.['] 

An  attorney  may  agree  upon  his  compensation  for  conducting  legal 
proceedings,  and  it  may  be  contingent  upon  his  success,  and  pay- 
able out  of  the  proceeds  of  the  litigation,  pj 

Where  one  whose  right  to  oertsin  real  estate  as  devisee  under  a  will 
was  threatened  by  proceedings  before  the  suiTogate  which  put  his 
interest  in  peril  and  made  a  defense  essential  to  its  protectiooi 
employed  an  attorney  to  defend  bis  rights,  and  conveyed  to  the 
attorney  one  undivided  half  of  the  property  mvolved,  in  considera- 
tion of  his  agreement  to  perform  such  services,  and  pay  all  oosts 
and  expenses  of  the  litigation  and  indemnify  the  client  from  liabll* 
ity  therefor,  and  so  far  as  appeared,  such  employment  was  not  in- 
duced by  any  offer  or  solicitation  of  the  attorney,  but  originated 
in  the  free  and  unbribed  choice  of  the  client, — Hddy  that  the  agree- 
ment was  valid,  [^^*]  that  the  contract  in  no  respect  induced  or 
tended  to  prolong  litigation,  and  there  was  no  loan  or  advance  or 
agreement  for  a  loan  or  advance  as  an  Inducement  for,  or  in  consid- 
eration of  the  employment. [',^*] 

The  statute  prohibiting  any  loan  or  advance  or  agreement  to  loan  or 
advance  money  as  an  inducement  to  placing,  or  in  consideration  of 
having  placed  in  the  hands  of  such  an  attorney  any  demand  for  a 
collection,  presupposes  the  existence  of  some  right  of  action,  value- 
less unlosy  pr  secuted  to  judgment,  which  the  owner  might  or  might 
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not  prosecute  on  his  own  behalf,  but  whioh  he  is  induced  to  place 
in  the  hands  of  a  particular  attorney  by  reason  of  his  agreement  to 
loan  or  advance  noioney  to  the  client.  ['] 

Powler«.  Callan  (4  2f.  71  (Hf>,  Pro,  413),  reversed. 

(IMdsd  June  12,  1886.) 

Appeal  by  plaintiff  from  a  Judgment  of  the  general 
term  of  the  N.  Y.  court  of  common  pleas  affirming  a 
judgment  of  the  trial  term  of  that  court  dismissing  the 
complaint. 

Reported  below,  4  N.  T.  Otv.  Pro.  413. 

The  action  was  brought  to  recover  the  possession 
of  an  undivided  half  of  certain  real  property  situate 
in  the  city  of  New  York^  to  which  the  plaintiff  claimed 
title  under  a  deed  dated  May  6,  1865,  executed  and 
delivered  to  him  by  the  defendant  Callan,  who  at  that 
time  was  the  owner  in  fee  and  in  possession  thereof. 
It  appeared  that  the  plaintiff  entered  info  possession 
under  such  deed,  and  held  possession  of  the  land  in 
suit  until  forcibly  ejected  therefrom.  On  the  trial,  at 
the  ©lose  of  the  plaintiff's  case,  the  complaint  was  dis- 
missed on  defendant's  motion,  on  the  ground  that  the 
deed  to  plaintiff  was  given  **  under  an  illegal  agrae- 
ment,  and  for  a  consideration  forbidden  by  the  law," 
and  the  plaintiff  duly  excepted.  The  judgment  there- 
upon entered  was  affirmed  by  the  general  term  on 
appeal,  and  this  appeal  thereafter  taken  from  the 
Judgment  of  affirmance. 

Other  facts  appear  in  the  opinion. 

Scott  Lord  {N.  Mill  Fowler ^  attorney),  for 'plaint- 
iff-appellant. 

The  law  as  to  champerty  is  not  now  in  force  in  this 
State.  Sedgwick  v.  Stanton,  14  N.  T.  289  ;  Durgin  v. 
Ireland,  14  Id.  322 ;  Voorhees  v.  Dorr,  51  Barb.  680. 
If  it  be  held  that  champerty  is  not  entirely  done  away 
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with,  but  still  exists  for  some  purposes,  said  agrm- 
ment  is  nevertheless  legal.  ^'  Champerty  is  a  bargain 
with  a  plaintiff  or  defendant  in  a  suit  for  a  portion  of 
the  land  or  other  matter  sued  for  in  case  of  a  sacoess*^ 
ful  termination  of  the  suit  which  the  champertor 
undertnkes  to  carry  at  his  own  expense/'  Bouviefs 
Law  Dictitmary^  Champerty.  As  with  the  law  of 
chanii)erry,  so  with  the  law  of  maintenance,  it  no 
longer  exists  in  this  State.  Sed(i;wick  v.  Stanton, 
supra  ;  Dnrgin  v.  Ireland,  supra ;  Voorhees  i).  Dorr, 
svpra.  If  such  a  law  does  exist  fur  certain  purposes, 
the  agreement  in  question  does  not  come  within  its 
prohibition.  '^  Maintenance  is  an  agreement  in  a  suit 
in  which  the  offender  has  no  interest  to  assist  one 
of  the  parties  to  it  against  the  other  with  money  or 
advice,  to  prosecute  or  defend  the  action  without  any 
authority  of  law."  1  Russell  Crimes^  176.  Also  the 
intermeddling  of  a  stranger  in  a  suit  for  the  purpose 
of  stirring  up  strife  and  continuing  the  litigation.  2 
Parsons  on  Cont.  266.  The  agreement  in  question 
dges  not  come  under  either  of  the  above  or  any  other 
definition  of  maintenance.  The  esential  ingredient  of 
the  crime  (maintenance  or  champerty),  is  that  the 
party  prosecuting  a  suit  for  another  shall  do  it  at  his 
own  expense.  Benedict  d.  Stuart,  23  Barh.  420.  The 
appellant  is  not  prosecuting  but  defending.  He  is 
doing  this,  not  at  his  own  expense,  for  property  is 
given  him  at  the  beginning  of  the  suit  for  such  pur- 
pose. ^^  The  aim  of  the  statute  was  to  prevent  attor^ 
neys  from  purchasing  claims  for  the  express  purpose 
of  instituting  suiis  thereon,  and  thus  oppressing 
debtors  and  making  costs."  Browning  r.  Marvin,  100 
N.  Y.  144,  148;  Wetmore  v.  Hegeman,  88  Id.  73; 
Moses  V.  McDivitt,  88  Id.  62. 

It  is  respectfully  submitted  that  the  case  now 
before  this  court  is  lacking  in  every  element  to  bring 
it  within  this  its  interpretation  of  the  statu tt^. 
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J.  A.  Kamping^  and  Qv^eTitin  UcAdaai^  for  defend- 
ants-respondents. 

Finch,  J. — It  does  not  affect  the  yalidity  of  the  con- 
tract between  the  attorney  and  his  client  that,  meas- 
ured by  the  old  roles  relating  Iro  champerty  and  mainte- 
nance, it  would  have  fallen  under  their  condemna- 
[*]    tion,  for  neither  doctrine  now  prevails  except  so 
far   as  preserved  by  our  statutes  (Sedgwick  v, 
Stanton,  14  iV^.  Z.  289).    The  attorney  may  agree'npon 
his  compensation,  and  it  may  be  contingent  upon 
P]    his  success  and  payable  out  of  the  proceeds  of  the 
litigation.    Such  contracts  are  of  common  occur- 
rence, and  while  their  propriety  has  been  vehemently 
debated,  they  are  not  illegal,  and  when  fairly  made  are 
steadily  enforced.    In  substance,  that  was  the  contract 
her  made,  and  there  would  be  no  question  about  it  had 
it  not  contained  a  provision  by  the  terms  of  which  the 
attorney  not  only  agreed  to  rely  upon  success  for  his 
compensation,   but  also    to    assume    all   costs    and 
expenses  of  the  litigation,  and  indemnify  his  client 
against  them.     It  is  this  feature  of  the  contract  which 
raises  the  question  necessary  to  be  determined. 

The  facts  of  the  case  are  not  very  fully  developed, 
but  appear  to  be  that  the  defendant  as  devisee  under 
a  will,  was  entitled  to  certain  real  estate,  his  right 
dependant  upon  the  validity  of  the  will,  and  in  some 
manner  threatened  by  proceedings  before  the  surro- 
gate which  put  his  interest  in  peril  and  made  a  defense 
essential  to  its  protection.  In  this  emergency  he 
n  sought  the  aid  an^  professional  service  of  the  plaint- 
iff and  retained  him  as  attorney.  The  latter  neither 
sought  the  retainer  nor  did  anything  to  induce  it.  So 
far  as  appears  was  not  occasioned  by  any  offer  or 
solicitation  of  his,  bnt  originated  in  the  free  and  un- 
bribed  choice  of  the  client.  The  evidence  does  not  show 
whether  the  latter  had  gained  possession  of  the  land 
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devised  or  was  oat  of  possessioD,  but  he  gave  the  attor- 
ney a  deed  of  one  undivided  half  part  of  the  property, 
taking  back  his  covenant  to  conduct  the  defense  to  its 
close,  paying  all  costs  and  expenses  of  the  litigation, 
and  indemnif3nng  the  devisee  against  all  such  liability. 
The  agreement  appears*  to  have  been  purely  one  for 
compensation.  If  the  client  had  given  to  the  attorney 
money  instead  of  land,  the  contract  would  have  differed 
in  no  respect  except  the  contingent  character  of  the 
compensation.  The  arrangement  contemplated  success 
in  the  litigation,  in  which  even  the  land  would  pay  the 
costs  and  expenses  and  the  attorney's  reward,  and 
both  would  be  discharged  out  of  the  property  of  the 
client  placed  in  the  hands  of  the  attorney  for  that  pre- 
cise purpose.  The  contract  in  no  respect  induced  the 
litigation ;  that  was  already  begun,  and  existed  inde- 
pendently of  the  agreement  and  originated  in  other 
causes ;  it  did  not  tend  to  prolong  the  litigation ;  it 
made  it  to  the  interest  of  the  attorney  to  close  it  as 
briefly  and  promptly  as  possible,  and  at  as  little  cost 

and  expense  *as  prudence  would  permit. 
[^]         The  plaintiff,  therefore,  stirred  up  no  strife,  in- 
duced no  litigation,  but  merely  agreed  to  take  for 
Ms  compensation  so  much  of  the  value  of  the  land  con- 
veyed to  him  as  might  remain  after,  out  of  that  value, 
the  costs  and  expense,  had  been  paid.   We  do  not  think 
the  statute  condemns  such  an  agreement  (3  R.  8.  [6  ed.] 
449,  §§  59,  60  ;*  Code,  %%  73,  74).     The  Code  revision 
changed  somewhat  the  language  of  the  prohibition, 
but  nevertheless  must  be  deemed  a  substantial  re-en- 
actment of  the  earlier  sections  (Browning  v.  Marvin,  100 
N.  T.  148).    They  forbid,  first,  the  purchase  of  obliga- 
tions named  by  an  attorney  for  the  purpose,  and 
[*]    with  the  intent  of  bringing  a  suit  thereon ;  and  sec- 
ond, any  loan  or  advance,  or  agreement  to  loan  or 

*  n.  S.  487,  II  71,  72. 
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advance,  as  an  inducement  to  the  placing,  or  in  consid- 
eration of  having  placed,  in  the  hands  of  such  an  attor- 
ney any  demand  for  collection.  The  statute  presup- 
poses the  existence  of  some  right  of  action,  valueless 
unless  prosecuted  to  judgment,  which  the  owner  might 
or  might  not  prosecute  on  his  own  behalf,  but  which  he 
is  induced  to  place  in  the  hands  of  a  particular  attor- 
ney by  reason  of  his  agreement  to  loan  or  advance 
money  to  the  client.  It  contemplates  a  case  in  which 
the  action  might  never  have  been  brought  but  for  the 
inducement  of  a  loan  or  advance  offered  by  the  attor- 
ney, and  in  which  the  latter  by  oflBcious  interference 
procures  the  suit  to  be  brought,  and  obtains  a  retainer 
in  it.  The  statute  speaks  of  a  demand  which  by 
enforcement  will  end  in  a  collection — phrases  which 
have  no  aptness  to  the  situation  ^f  one  simply  defend- 
ing &  good  title  to  4and,  against  the  efforts  of  others 
seeking  to  destroy  the  devise  under  whicli  he  claims. 
The  plaintiff  made  no  loan  or  advance  in  any  proper 
sense  of  those  words.  They  imply  a  liability  on  the 
part  of  the  client  to  repay  what  was  thus  lent  or 
advanced.  The  attorney  loaned  nothing,  and  he 
advanced  nothing  to  the  client  which  the  latter  was 
bound  to  reimburse.  Simply,  he  was  paid  in  advance 
an  agreed  price,  taken  in  land  instead  of  money,  and 
out  of  which  he  was  first  to  pay  costs  and  expenses. 
The  facts  before  us  are  not  within  the  terms  of  the 
statutes,  as  It  respects  the  demand  which  is  the  sub- 
ject of  collection,  but  our  conclusion  rests  more 
strongly  upon  the  conviction  that  the  agreement  made 
was  one  for  compensation  merely,  and  had  in  it  no 
vicious  element  of  inducing  litigation  or  holding  out 
bribes  for  a  retainer. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted^  costs  to  abide  the  event. 

All  concurred. 
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McCAULAT,    RuPONDSiNT,    t;.    PALKER,   Appsl- 

LANT. 
SUPRBaUD     COUBT,      FIR8T      DEPiLfiTMKST,      GSNEJUOi 

TxRX,  Kasgh,  1886. 
g  802. 

Contempt — Party  cannot  be  punMed  /or,  in  dUobeying  order  unUu  U 
toaspenonaUy  served  on  hitn — Examination  of  party  be/ore  trial. 

To  bring  a  party  into  contempt  for  yiolating  an  order,  It  must  hare 
been  served  |)er8onaUy  upon  him  by  deliTering  a  copy  tha^eof  to 
him,  and  at  the  same  time  exhibiting  to  him  the  origiiMil.[*]  The 
oon sequences  of  a  contempt  are  serious  and  often  severe  10  the 
.  punishmeat  proDOuaced  by  the  court,  a»d  before  a  party  can  be 
aubjectcd  to  them  there  must  be  a  strict  compliance  with  the  prac- 
tice. [•] 

Where,  upon  the  return  day  of  an  order  for  the  examination  of  a  party 
before  trial,  a  motion  was  made  to  vacate  the  order,  the  decision 
of  which  was  reserved  and  thereafter  denied,  and  an  order  made 
required  the  f»arty  to  appear  and  sabmit  to  aa  examination  eo  % 
day  therein  xtamed,— i&^  that  to  pat  the  par^  in  contempt  for 
failing  to  submit  to  an  examination  this  last  order  must  be  served 
on  him  personally ;  that  service  thereof  on  his  attorney  was  not 
sufficient  [\*] 

Service  without  the  State  of  an  order  to  show  cause  why  a  party 
eliould  not  be  punished  for  contempt  is  a  nullity.  [^] 

{Decided  Mm-ek  27,  188#.) 

Appeal  from  an  order  directing  aa  attacIiHient  to 
be  issued  to  bring  the  defendant  before  the  court  to 
answer  for  his  alleged  disobedience  of  orders  requiring 
him  to  appear  and  be  examined  aa  a  witneaSi  at  the 
instance  of  the  plaintiff,  before  trial. 

The  opinion  states  the  facts. 
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O.  Zabriskie  (Burrill,  ZdbrUkie  <ft  Burrillj  attor- 
neys), for  defendant  appellant. 

The  provision  of  the  Code  for  the  service  of  papers, 
otherwise  than  personal,  do  not  apply  to  service  of  a 
paper  to  bring  a  i>arty  into  contempt.  Code  Cin.  Pro. 
§  802.  Without  special  authority  of  law,  service  out- 
side of  the  territorial  jurisdiction  of  the  court  is  a 
nullity.  Green  t.  Oneida  Com.  Pleas,  10  Wend.  692  ; 
Litchfield  v.  Burwell,  6  How.  Pr.  341,  346.  The  order 
was  never  served  upon  the  defendant,  and  no  one  is  in 
contempt  for  disobeying  an  order  of  the  court  unless 
it  was  personally  served.  Code  do.  Pro.  §  802.  An 
order  for  the  examination  of  the  party  must  be  per- 
sonally served  on' the  party  as  well  as  on  his  attorneys. 
Mayer  v.  NolL  66  Sow.  Pr.  214.  The  order  punishes 
a  man  for  disobeying  an  order  which  not  only  was 
not  served  on  him,  bat  of  which  he  actually  never 
heard  ;  he  might  as  well  be  punished  for  disobeying 
an  order  which  was  never  made.  The  direction  con- 
tained in  section  876  for  service  of  the  order  upon  the 
attorney  does  not  supersede  the  necessity  of  service 
npon  the  party.  Under  the  Code  of  Procedure,  a 
summons  or  snbpcena  was  required  to  be  personally 
served.     Van  Rensselaer  v.  Tubbs,  31  Bow.  Pr.  193. 

.    L.  liO^in  Kellogg^  for  respondent. 

Danikls,  J. — ^Upon  the  return  day  of  the  order 
directing  the  defendant  to  appear  and  submit  to  an 
examination  as  a  witness,  an  application  was  made  in 
his  behalf  to  dismiss  it.  The  motion  for  that  purpose 
was  not  then  decided,  but  it  was  retained  by  the  jus- 
tice presiding  at  the  court  under  consideration^  froiq 
November  6  to  14,  1886.  On  the  last  day  mentioned^ 
the  motion  was  denied  and  an  order  was  then  made 
requiring  the  defendant  to  appear  on  November  1&, 
1886^  pursuant  to  the  preceding  order  for  his  examina 
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tion.  It  has  been  affirmed  in  behalf  of  the  plaintiff 
that  he  did  not  appear  personally  at  the  time  when 
the  motion  was  made  to  vacate  the  first  order.  But 
the  correctness  of  this  statement  was  controverted  by 
his  attorney,  in  whose  affidavit  it  is  stated  that  he  was 
personally  present  in  court  at  the  time  when,  by  the 
first  order,  he  was  required  to  appear.  It  is  not,  how- 
ever, necessary  to  decide  whether  he  was  personally 
present  at  that  time,  or  not,  for  he  was  not  then 
required  to  be  examined.  Neither  was  his  default 
taken  for  omitting  to  appear,  if  he  was  not  in  fact 
present.  And  when  ihe  second  order  was  made,  a  dif- 
erent  time  was  necessarily  designated  when  he  was 
required  to  appear  and  submit  to  *the  examination. 
This  second  order  was  served  upon  his  attorneys,  bat 
it  was  not  served  upon  him,  and  it  was  made  in  part 
the  foundation  of  the  order,  from  which  the  appeal 
has  been  taken,  directing  the  issuing  of  the  attach- 
ment. That  order  depends,  therefore,  ui)on  the  second 
order  made  in  the  proceeding,  and  upon  the  defend- 
ant's failure  to  comply  with  the  direction  con- 
[>]  tained  in  it  re<fuiring  him  to  appear  on  November 
19.  And  as  he  is  not  shown  to  be  in  contempt, 
for  tiie  violation  of  the  direction  contained  in  the 
second  order,  the  direction  for  the  issuing  of  the 
attachment  in  the  order  from  which  the  appeal  has 

been  taken  cannot  be  sustained. 
[']  To  bring  a  party  into  contempt  it  is  the  practice 
of  the  court  to  require  the  order  which  lie  is* 
charged  with  violating  to  be  served  personally  uiK)n 
him.  This  is  to  be  done  by  delivering  to  him  a  copy 
of  the  order,  and  at  the  same  time  exhibiting  to  him 
the  original.  The  consequences  of  a  contempt  are 
serious,  and  often  severe  in  the  punishment  pro- 
nounced by  the  court,  and  before  a  party  can  be  sub- 
jected to  them,  a  strict  compliance  with  the  practice 
has  been  required  to  be^'observed.    The  object  of  the 
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rnle  is  to  fdraish  theindividaul  himself  with  an  ample 
opportunity  to  understand  the  charge  made  against 
him,  and  to  prepare  to  meet  it  as  best  he  may.  It  is 
a  sound  and  salntary  rule,  for  the  protection  of  the 
party,  the  observance  of  which  cannot  be  dispensed 
with,  and  it  has  accordingly  been  held  by  th6  general 
term  in  this  department,  that  the  order  the  party^may 
be  charged  with  violating,  must  be  served  personally 
upon  him,  before  proceedings  can  be  successfully 
instituted  and  carried  on,  to  punish  him  for  the  con- 
tempt arising  out  of  its  disobedience  (Mayer  v.  Noll, 

66  Bau).  Pr.  214). 
[")         This  rule  was  not  complied  with,  and  the  order 

directing  the  attachment  to  issue  was  unauthor- 
ized. To  enable  the  court  to  make  such  an  order,  as 
it  proceeded  in  part  upon  each  of  the  other  orders,  it 
was  necessary  to  show  that  the  defendant  was  in 
contempt  for  failing  to  comply  with  the  second  order, 
and  that  could  only  be  done  by  making  proof  of 

personal  service  of  the  order  upon  him. 
[*]         The  order  to  show  cause  why  he  should  not  be 

punished  for  disobeying  the  two  orders  requiring 
him  to  appear  and  be  examined,  was  served  upon  him 
at  New  Brunswick,  in  the  State  of  New  Jersey.  This 
service  under  the  circumstance  was  a  substantial 
ftullity,  supplying  the  court  with  no  authority  to 
proceed  in  any  manner  upon  it  (Lichfield  v.  Burwell, 
6£bw?.  Pr.  341,  346). 

As  the  order  directed  the  attachment  to  issue, 
which  might  have  been  made  without  notice,  this 
failure  to  make  legal  service  of  the  order  to  show  cause 
would  not  probably  be  very  important,  if  the  attach- 
ment itself  had  not  been  founded  iu  part  upon  the 
second  order  directing  the  appearance  of  the  defend- 
ant. For  the  attachment  might  have  been  directed 
without  notice  to  the  defendant,  as  its  object  was 
simply  to  bring  him  before  the  court  to  answer  for  the 
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alleged  contempt*  But  befon  it  oonld  be  issued,  the 
practice  required  that  he  should  appear  to  be  in 
oon tempt.  That  fact  was  not  established,  becanseof 
the  failure  to  serve  the  second  order  personally  npon 
the  defendant  and  to  make  proof  of  such  senrice. 

The  further  appeal  from  the  order  denying  the 
application  for  a  re-settlement  ol  the  order  already 
considered  will,  of  course,  be  disposed  of  on  the  appeal 
taken  from  the  order  directing  the  attachment  to  be 
issued. 

That  order  should  be  reversed,  with  the  usual  costs 
and  disbursements,  and  the  attachment  should  be  set 
aside. 

Davis,  P.  J.,  and  Brady,  J.,  concurred* 


McLEAN,  Appellant,  v.  THE  St.  PAUL  &  CHI- 
CAQO  RAILWAY  COMPANY,  Rkspondbnt. 

N.   Y.   CouKT  OF  Common  Pleas,  General  Term, 

June,  1886. 

§  266. 

JwrMictian — Objection  to,  pf  tttperiar  eitp  court,  hotd  mnd  vhen  foaived. 

An  objection  to  the  went  o£  jiu4«diQfck>«i  of  asQperiof  city  court  mtzst 
be  taken  by  finswer,  nuU  when  not  ao  taken  is  waived,  and  that 
although  tlie  complaint  contains  averments  which  invite  tlic  objec- 
tion and  furnish  proof  in  support  of  it. 

Pease  e.  Delaware,  Lackawanna  <ft  Western  R.  R.  Co.  (10  Daly,  459) ; 
Popfinger  v.  Yutte  (4  Koit.  Bep,  G94),  followed. 

(Decided  June  1,  1886.) 

Appeal  by  plaiotifl  from  a  jadgment  entered  on  tke 
dismiAsal,  at  trial  teriUi  of  the  complaiDt,  on  the  grouad 
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that  it  appeared  on  tha  face  thereof  that  the  conrt  had 
Qot  janadiotioQ  of  the  action  or  of  the  subject 
thereof* 

It  appeajred  f rom  the  complaint  in  this  action  that 
the  defendant  ie  a  foreign  corporation,  created  by  and 
existing  under  and  pnrsnant  to  the  laws  of  the  State 
of  Minnesota ;  that  the  plaintiff  was  a  resident  of  the 
city  of  Brooklyn ;  that  the  parties  to  the  three  con- 
tracts sued  on  were  all^  at  the  time  of  making  them, 
non-residents  of  the  State;  that  two  of  the  con- 
tracts were  executed  at  St.  Paul,  Minnesota,  and  that 
the  causes  of  action  set  out  in  the  complaint  were 
assigned  to  the  plaintiff  at  the  city  of  New  York. 

The  action  was  commenced  February  7,  1889,  and 
the  answer  of  the  defendant  served  Febrnary  27, 1879. 
On  April  7,  1884,  the  cause  came  on  for  trial,  but  a 
juror  was  withdrawn  and  the  trial  suspended.  The 
cause  again  came  on  for  trial  in  February,  1885,  and 
the  plaintifTs  complaint  dismissed.  Upon  appeal,  the 
judgment  thereupon  entered  was  reversed,  and  a  new 
trial  ordered.  When  the  cause  was  the  third  time 
called  for  trial,  the  motion  was  made  which  resulted 
in  the  judgment  now  appealed  from.  No  objection  to 
the  jurisdioticHi  of  the  court  was  taken  in  the  answer, 
and  the  objection  thereto  was  first  raised  on  the  appeal 
from  the  first  judgment  dismissing  the  complaint. 
The  court  then  overruled  the  objecti<m,  saying :  '^  The 
question  as  to  jurisdiction  comes  too  late.  It  was  not 
raised  in  the  court  below,  and  after  two  trials  without 
objection  upon  that  point,  it  must  be  assumed  that 
the  parties  to  the  action  voluntarily  submitted  to  the 
jurisdiction  of  the  court." 

i).  M.  ParteTj  for  plaintiff-appellant. 

F.  L,  Stetson  and  O.  W.  Bangs  (Bangs  <6  Stetson^ 
attorneys),  for  defendant-respondent. 
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Daly,  J. — The  Code  declares  that  the  want  of  jor- 
isdiotion  in  the  snperior  city  ooart  is  matter  of  defense 
and  is  waived  by  appearance,  unless  it  is  pleaded  in 
the  answer  {Code  Oiv.  Pr0.  §  266).  It  thus  appears 
that  wunt  of  jurisdiction  is  a  defect  which  the  defend- 
ant may  waive.  If  he  waives  it,  the  ooart  should  pro- 
ceed, notwithstanding  it  may  appear  that  if  the 
objection  were  properly  taken  to  the  jnrisdiction,  such 
objection  should  be  sustained. 

The  fact  that  the  complaint  contains  averments 
which  invite  the  objection  of  vrant  of  JurisdicttoH  and 
furnish  proof  in  support  of  such  a  plea  does  not  jus- 
tify the  court  in  refusing  to  proceed  with  the  case  if 
the  defendant  declines  to  take  the  objection  in  the  way 
pointed  out  by  law.  The  option  is  with  the  defend^ 
ant ;  his  consent  in  eflFeot  confers  jorisdiotion,  for  he 
may  and  does  waive  objection  by  failure  toplead  want 
of  jurisdiction  as  defense.  We  so  held  in  Pease  t^.  Bel., 
Lac.  &  W.  R.  R.  Co.  (10  Balpy  489) ;  and  the  ques- 
tion  is  settled  by  the  decision  in  Popfinger  v.  Yutte 
{Court  of  Appeals  J  March^  1886 ;  4  Mist.  Rep.  694), 
on  appeal  from  the  superior  coxurt.  The  jurisdiction 
of  this  court  and  the  superic^  court  in  such  a  case  is 
identical,  and  section  366  of  the  Code  applies  to  both 
courts. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  event. 

All  concurred. 
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ESTAXK    or     ELIZABETH     BRICK,     (Othbbwisx 

GILBEBT),  Dbobasko. 

SUBBOOATS'S  COUBT,  Nbw  YoBK  OOUITTT,  JUNB,  I860. 

§§  2817,  3818. 

Tukmentmry  truiU$ — Bmnopol  o/^JSMiio$  repdrtd  on  appcmtmg  mt^ 

cnaoT^  Wh4n  handt  regidrid, 

« 

The  fact  that  a  testamentary  trustee  has  never  signified  hia  accept- 
ance of  the  office,  and  has  never  qualified  to  assume  its  duties,  is 
not  a  valid  objection  to  a  proceeding  to  remove  him  on  the  ground 
that  be  is  disqualiilod  to  act.[',*]  The  status  of' a  person  appointed 
by  a  will  as  testamentary  trustee  and  disqualified  from  acting  as 
4«oh  by  reaaon  of  alienage  and  non-residence,  is  practically  the  same 
as  that  of  an  executor,  who,  though  similarly  disqualified,  has  in 
fact  obtained  letters  in  the  absence  of  opposition, ['] 

Where  one  named  in  a  will  as  a  testamentary  trustee  is  a  non-resident 
alien,  whatever  authority  or  show  of  authority  is  given  him  by  the 
will  may  be  extinguished  by  the  surrogate.  [*] 

In  a  proceeding  in  the  surrogate's  eonrt  for  the  app<^tment  of  a 
truatee  in  the  place  of  one  removed,  it  is  not  necessary  that  all  per- 
sons interested  in  the  trust  property  or  estate  should  be  made  parties, 
but  it  is  for  tho  court  to  determine  what  notice  shall  be  given.  [*] 

The  statute  does  not  make  the  execution  of  a  bond  essential  in  a  case 
where  the  decree  by  which  one  trustee  is  removed  designates 
another  in  his  place,  [*]  but  the  surrogate  may,  in  hit  diacietion, 
require  a  bond.^*] 

(Deoided  June,  1886.) 

Proceedings  for  the  removal  of  a   testamentary 
trustee. 

The  opinion  states  the  facts. 

Charles  Sietoart  Davidsatiy  for  petitioner. 

a 
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Scott  <Ss  Cromwell^  for  next-of-kin  and  heirs-at-law. 
BrowneU  <ft  Lathrop^  for  W.  W.  Gilbert. 

Rollins,  S. — ^The  testatrix  died  in  this  city  on  July 
6y  1883  She  left  a  last  will  and  testament  whereby 
she  bequeathed  and  devised  her  entire  estate  to  one 
George  Henry  Lewis,  as  trustee,  with  directions  to 
sell  the  same,  and  after  payment  of  her  just  debts  to 
invest  the  proceeds  of  sale,  and  to  hold  such  invest- 
ments upon  certain  trusts  in  such  will  specified.  That 
instrument  was  admitted  to  probate  on  October  23^ 
1886.  In  behalf  of  George  Lane,  an  infant  beneficiary 
thereunder,  objection  was  interposed  to  the  granting 
of  letters  testamentary  to  G^eorge  Henry  Lewis,  upon 
the  ground  that  he  was  a  non-resident  alien,  and  was 
therefore  not  qualified  to  act  as  executor.  This  objec- 
tion was  sustained,  and  the  public  administrator  was, 
in  December,  1886,  appointed  administrator  cum  testae 
meniwm  annexe  of  this  estate.  George  Lane  has  since 
filed  a  petition  wherein  he  represents  that  the  same 
causes  which  disqualified  Lewis  from  becoming  exec- 
utor disqualified  him  also  from  acting  as  testamentary 
trustee.  The  petitioner  accordingly  asks  that  the  said 
Iiewis  be  removed  from  the  office  of  trustee,  and  that 
another  be  appointed  in  his  place.  Mr.  Lewis  himself 
is  the  only  person  who  has  been  cited  to  attend  this 
proceeding,  and  no  person  else  has  asked  leave  to 
intervene ;  but  certain  counsel,  whose  clients  claim 
to  be  interested  in  the  estate,  have  suggested  as  amid 
twrim  that  the  court  is  without  juiisdiotion  to  grant 
the  relief  prayed  for,  and  that  in  no  event  should  a 
new  trustee  be  appointed  until  all  persons  absolutely 
or  contingently  entitled  to  take  under  the  will  shall 
have  been  duly  notified. 

Whatevw  authority  the  surrogate  has  in  a  case  like 
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the  present  is  derived  from  dections  2817  and  3818  of 
the  Code  of  Civil  Procedure. 

Section  2817  provides  as  follows :  ^^  A  person  bene* 
ticially  interested  in  the  execution  of  the  trust,  may 
present  to  the  surrogate's  court  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for 
a  deci-ee  removing  a  testamentary  trustee  from  his 
trust ;  and  that  he  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made.  .  .  .  Where, 
if  he  was  named  in  a  will  as  executor,  letters  testa- 
mentary  would  not  be  issued  to  him,  by  reason  of  hii 

personal  disqualification  or  incompetency/' 
[']         Now  it  is  admitted  that  the  respondent  has 

never  acted  as  trustee  under  this  will,  has  never 
signified  his  acceptance  of  the  office,  and  has  never 
been  qualified  to  assume  its  duties.    It  is  insisted  that 

for  that  very  reason  he  cannot  now  be  removed. 
[*]         As  a  mere  verbal  criticism,  this  objection  is  not 

without  force,  but  when  it  is  remembered  that  a 
competent  testamentary  trustee  derives  his  authority 
directly  from  the  will  appointing  him ;  that  he 
requires  and  receives  no  letters  from  the  surrogate  as 
a  badge  of  such  authority ;  that,  except  under  special 
circumstances,  no  bond  can  be  exacted  from  him  as 
security  for  the  due  performance  of  his  duties ;  and 
when  the  language  of  section  2817  is  carefully  considr 
ered  and  compared  with  that  of  section  2685,  it  will  be 
discovered  that  the  objection  has  no  solid  founda- 
tion. 

The  present  situation,  indeed,  seems  to  me  to  ,be 
one  for  which  the  legislature  intended  to  furnish  the 
precise  relief  which  this  petitioner  asks.  If  the 
respondent  had  applied  for  and  obtained  letters  testa- 
mentary, being  at  the  same  time  a  non-resident  alien, 
the  surrogate  could,  undoubtedly,  upon  proper  appli- 
cation, have  revoked  such  letters  and  removed  him 
from   office,  eren   in   advance   of  any  eixercise  or 
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attempted  exercise  on  bi^  part  of  his  fanctions  as  such 

executor  {Code  Oiv.  Pro.  §  2685,  subd.  1). 
[•]         The  status  of  a  person  appointed  by  a  will  as 

testamentary  trustee,  and  disqualified  from  acting 
as  such  by  reason  of  alienugn  and  non-residence,  is 
practically  the  same  as  that  of  an  executor,  who, 
though  similarly  disqualified,  has  in  fact  obtained  let- 
ters in  the  absence  of  opposition. 

This  conclusion  is  strengthened,  I  think,  by  the 
declaration  of  section  2614,  subdivision  6,  that  the  ex- 
pression ^^testamentary  trustee,"  as  used  in  the  Code, 
^^  includes  eyery  person  (with  certain  exceptions)  who 
is  designated  by  a  will  or  by  any  competent  authority 

to  execute  a  trust  created  by  a  will." 
[*]         The  respondent  is  a  person  designated  by  a  will 

to  execute  its  trusts,  and  I  hold  that  whatever 
authority  or  show  of  authority  the  will  gives  him  may 
be  e;ictinguished  by  the  surrogate  in  the  exercise  of 
his  jurisdiction  under  section  3817. 

Section  3818,  as  amended  by  chapter  408  of  the 
Laws  of  1884,  provides  that  ^^  when  a  sole  testamentary 
trustee  .  .  .  is  by  a  decree  of  the  surrogate' s  court 
removed  .  .  ;  and  the  trust  has  not  been  fully 
executed,  the  same  court  may  appoint  his  successor, 
unless  such  an  apx)oiutment  would  contravene  the 
express  terms  of  the  will.  .  .  .  Where  a  decree 
removing  a  trustee  .  .  .  does  not  designate  his 
Successor,  .  .  .  the  successor  must  be  appointed 
and  must  qualfy  in  the  manner  prescribed  by  law  for 
the  appointment  and  qualification  of  an  administrator 
with  the  will  annexed." 

It  is  claimed  that  under  this  section  an  appoint- 
ment of  a  new  trustee  ought  not  to  be  made  until  all 
persons  interested  in  the  estate  shall  have  been  made 
parties  to  the  proceeding,  and  that  the  trustee  when 
appointed  should  give  such  bond  as  would  be  required 
from  an  administrator  with  the  will  annexed. 
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n         It  is  clear  that  the  statute  does  not  make  the 

exaction  of  a  bond  essential  in  a  case  where  the 

decree  by  which  one  trustee  is  removed,  designates 

another  in  its  place. 
[*]  That  in  such  a  case,  however,  the  surrogate 
may,  in  his  discretion,  require  a  bond  1  have  no 
doubt  (Matter  of  Whitehead,  8  Dem.  227 ;  Tompkins 
V.  Moseman,  6  Rec^f.  402 ;  People  v.  Norton,  9  N.  Y. 
176 ;  Milbank  v.  Crane,  26  How.  Pr.  193 ;  Matter  of 
Stuy vesant,  8  Edw.  Oh.  299  ;  Matter  of  Jones,  4  Sandf. 

Ch.  616 ;  Matter  of  Rob|nson,  87  N.  Y.  261). 
f]  These  decisions  also  establish  that  in  a  pro- 
ceeding for  the  appointment  of  a  trustee  it  is 
not  necessary  that  all  persons  interested  in  the  trust 
property  or  estate  should  be  made  parties,  but  it  is  for 
the  court,  in  its  discretion,  to  determine  to  whom 
notice  shall  be  given.  I  understand  that  in  the  case 
at  bar  the  attorneys  who  were  lately  before  the  surro- 
gate as  amidcuruB  are  authorized  to  represent  all  the 
beneficiaries  under  the  will.  They  may  have  formal 
notice  of  this  application,  and  will  be  heard  in  respect 
to  the  selection  of  the  trustee  to  be  api)ointed,  and 
the  propriety  of  exacting  a  bond. 

Vol.  DL— Se 
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In  ke  SWENARTON,  Appellant,  v.  SHUPE. 

Supreme  Court,  First  Department,  General  Term, 

March,  1886. 

§§  14,  2033,  2266,  2281. 

CivU  contempt — Power  to  punish  for — Adjudieatum  that  party^M  right  or 
remedy  has  been  de/eatedf  etc.^  necessary — Discharge  on  habeas  eorpus. 

A  proceed iug  to  punish  a  party  for  a  contempt  in  a  ci^il  action  or 
special  proceeding  bj  which  a  right  or  remedy  of  another  baa  been 
defeated,  impaired,  impeded  or  prejudiced,  has  been  plainly 
authorised  by  the  Code  of  Giril  Procedure  (|§  14,  2266,  2281).[M 

To  aiitborize  the  punishment  of  a  party  fur  a  civil  contempt,  it  most 
be  made  to  appear  and  be  determined  by  the  court  that  the  mis- 
conduct complained  of  was  calculated  or  did  actually  defeat, 
impair,  impede  or  prejudice  the  rights  or  remedies  of  a  party  to  an 
action  or  special  proceeding  brought  in  court  or  before  a  judge  or 
referee,  [*]  and  wiiere  an  order  directing  a  commitment  for  a  con- 
tempt faiks  to  80  adjudge,  it  furnishes  no  foundation  whatever  for 
the  imprisonment  of  the  wrong-doer  ;[*]  the  court  is  without  juris- 
diction to  punish  him,  [*]  and  lie  may  be  discharged  from  imprison- 
ment thereunder,  upon  habeas  corpus.]^] 

Albany  City  Bank  v.  Schermerhorn  {^  Paige,  372);[«J  Clark  «.  Bin- 
ninger  (75  iV.  F.  844);[*J  followed. 

{Decided  March  27,  1880.) 

Appeal  made  from  order  made  upon  habeas  corpus 
discharging  respondent  from  imprisonment. 

In  1884,  the  appellant  commenced  a  proceeding  by 
petition  against  the  respondent,  an  attorney,  to  com- 
pel the  payment  of  certain  moneys  alleged  to  belong 
to  the  appellant.  On  February  29,  1884,  an  order  was 
made  in  the  proceeding  requiring  the  respondent  to 
deposit  within  twenty-four  hours  the  sum  of  $6,600 
named  in  the  petition,  with  the  clerk  of  this  court 
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pending  the  proceeding.  The  deposit  was  not  made 
as  required  by  the  order,  and  on  March  3,  1884,  an 
order  was  granted  requiring  the  respondent  to  shoW 
cause  why  he  should  not  be  punished  as  for  a  con- 
tempt for  disobeying  said  order.  March  24,  1884,  an 
order  was  entered  adjudging  the  resi)ondent  guilty  of 
contempt  and  directing  that  he  *^  pay  to  the  clerk  of 
this  court  a  fine  of  $6,500  for  the  indemnity  and  the 
use  of  the  petitioner,"  and  that  until  he  pay  the  said 
fine  he  be  imprisoned,  and  on  the  same  day  a  commit 
ment  was  issued  to  carry  the  order  into  effect.  Neither 
the  order  adjudging  the  respondent  in  contempt,  nor 
the  warrant  of  commitment  contained  any  adjudication 
that  the  offense  charged  was  '^calculated  to  or  actu- 
ally did  defeat,  impede,  or  prejudice  the  rights  or 
remedies"  of  the  appellant.  On  July  16,  1886,  the 
sheriff  of  the  city  and  county  of  New  York  arrested 
the  respondent,  and  thereafter  a  writ  of  habeas  corpus 
was  sued  out,  and  on  August  4,  1886,  the  order 
appealed  from  was  entered. 

Robert  L.  Harrison  {MacFarland  <&  Reyjiolds^ 
attorneys),  for  appellant. 

Cited,  in  support  of  contention  that  this  was  not  a 
case  in  which  the  commitment  would  be  reviewed  on 
habeas  corpus :  Exparte  Kearney,  7  Wh^at.  {Hi  S.) 
38 ;  People  v.  Jacobs,  6  Sun,  428  ;  aff'd,  66  If.  T.  8  ; 
People  V.  Cassels,  6  ffillj  164,  167. 

George  W.  Stephens  {Foster  <fc  StepJtens,  attorneys), 
for  repondent. 

Daniels,  J. — The  order  under  which  the  commit- 
ment was  issued  for  the  imprisonment  of  Shu pe  was 
produced  upon  the  hearing  of  the  return  to  the  writ 
of  habeas  corpus,  and  from  that  it  appeared  that  his 
commitment   was    directed  for  disobeying   an  order. 
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directing  bim  to  deposit  with  the  clerk  of  this  ooort, 
to  await  the  resuli  ol  •certaiu  proceedings,  the  sum  of 
sixty-five  handred  dollars.  He  was  adjadged  guiltj 
of  coQteiQi>t;  tor  hsTiag  willfally  disobeyed  the  order, 
and  fined  by  the  oonrt  the  sam  ol  sixfty-fiTe  hundred 
dollars,  for  the  indemnity  of  the  petitioner  in  the  pro- 
ceedings. And  it  was  further  ordered  that  he  should 
be  committed  to  the  common  jail  until  he  paid  the 
fine,  and  that «  commitment  should  issue  to  cArry  the 
judgment  into  effect. 

While  it  was  adjudged  in  the  order  that  the  attorr 
aey  Bhupe  was  guilty  of  a  willful  contempt  in  his  dis- 
obedience of  the  preceding  order,  it  is  still  evident 
that  the  proooeding  for  his  fine  and  imprisonment  was 
not  carried  on  upon  that  foundation.  For  where  a 
party  is  proceeded  against  for  a  criminal  contempt,  the 
punishment  to  be  imposed  upon  him,  by  section  0  of 
the  Code  of  Civil  Procedure,  cannot  exceed  the  sum 
of  two  hundred  and  fifty  dollars  and  thirty  days 
imprisonment,  either  or  both,  in  the  discretion  of  the 
court.  The  proceeding  must,  therefore,  be  construed 
and  held  to  have  been  under  the  other  provisions  of 
Code,  authorizing  a  person  to  be  punished  for  a  con- 
tempt in  a  civil  action  or  special  proceeding  for  mis- 
conduct by  which  aright  or  remedy  of  another  may 
be  defeated,  impaired,  impeded  or  prejudiced.  A 
p]  proceeding  to  punish  a  party  for  misconduct  of 
this  description  baa  been  plainly  provided  by  the 
Code  of  Civil  Procedure,  by  sections  14,  2266  and  2281. 
But  where  prooeedings  under  these  sections  are  taken, 
it  is  indispensable  for  the  punishment  of  the  party 
[*]  that  it  should  be  made  to  appear  and  be  deter- 
mined by  the  court  that  the  misconduct  com- 
plained of  was  calculated  to  er  actually  did  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies  of 
a  party  to  an  action  or  special  proceeding  brought  in 
court  or  before  a  judge  or  referee.    No  adjudication 
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of  this  charaeler  waa  matte  by  the  order  directing  the 
commitment,  or  the  preceding  order,  neither  was  it  in 
any  form  adjudged  that  the  petitioner  in  the  proceed- 
ing had  sustained  loss  or  damage  to  the  amount  of  the  , 
ilne  impost  upon  the  atCarDey,.or,  in  fact,  in  any 
amount  whatever.  The  order,  therefore,  failed  to 
exhibit  a  compliance  with  what  it  has  been  required 
shall  be  adjudicated  before  a  party  in  a  civil  proceed- 
ing shall  be  punished  by  way  of  contempt.  A  similar 
provision  of  the  Revised  Statutes  was  examined  in 
Albany  City  Bk.  v.  Schermerhorn  {dPaigCj  872),  where 
the  law  was  held  to  be,  as  it  has  also  been  declared  by 
section  2281  of  the  Code  of  Civil  Procedure,  that  to 
warrant  the  punishment  of  the  party  it  must  be 
adjudged  by  the  order  that  ^'  the  accused  has  been 
guilty  of  the  contempt,  and  that  such  misconduct  was 
calculated  to  and  did  impair,  defeat,  impede  and  prej- 
udice the  rights  or  remedies  of  the  prosecutor  or  par- 
ties in  the  cause,  and  imposing  a  fine  sufficient  to 
indemnify  them  and  to  satisfy  the  costs  and  expen- 
ses ;"  and  **  where  anything  further  remains  to  be  done 
by  the  party  guilty  of  the  contempt,,  the  order  should 
also  specify  particularly  wh«t  he  is^  to  do  and  the 
Banner  in  which  it  is  to  be  done,  to  entitle  him  to  his 

discharge  upon  the  payment  of  the  fine  imposed." 
[^    {Id.  379).     And  the  same  rule  was  substantially  ^ 

followed  in  Clark  v.  Binninger,  75  N.  T.  344 
As  this  order  wholly  failed  to  comply  with  this 

requirement  of  the  law,  it  furnished  no  foundation 
[*]    whatever  for  the  imprisonment  of  the  attorney. 

The  facts  upon  which  this  has  beeH  made  depend- 
ent were  not  determined  by  or  found  in  the  order  in 
any  form  whatever.  And,  in  the  absence  of  this  com- 
pliance with  the  requirement  of  the  statute,  there  was 
no  jurisdiction  in  the  court  to  subject  him  to  the 

punishment  imposed  upon  him.  His  imprison- 
[•]    ment  was   consequently  unlawful,  and   he  was 
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entitled  to  be  relieved  from  it  on  habeas  corpus, 
under  the  authority  conferred  by  section  2033  of  the 
Code  of  Civil  Procedure. 

The  order  from  which  the  appeal  has  been  taken 
should  be  affirmed,  with  ten  dollars  costs,  besides  the 
disbursements. 

Brady,  J. ,  concurred. 


ABENDROTH  v.  THE  MANHATTAN  RAILROAD 

COMPANY. 

Superior    Court   of    the   City    of    New   York, 

Special  Term,  May,  1886. 

§  289. 

Stenographer'^  mintUe$ —  When  order  requiring  partiet  to  action  to  pay 
for  copy  ofy  for  tue  of  eourtf  may  be  made 

Section  289  of  the  Code  of  Civil  Procedure, — providing  that  if  a 
**  judge  requires  a  copy  of  any  proceedings,  written  out  at  length 
from  the  stenographer's  notes,  he  may  make  an  order  directing  one 
half  of  the  stenographer's  fees  therefor  to  be  paid  by  each  of  the 
parties  to  the  action  or  special  proceeding,*'  etc., — does  not  limit  the 
time  for  making  such  order.     Accordingly,  held^  in  a  case  where 

•  the  stenographer's  minutes  were  required  for  a  proper  decision  of 
the  case,  that  the  order  could  be  made  after  the  costs  had  been 
taxed,  and  the  taxation  would  be  reopened  and  the  costs  sent  back 
to  be  relaxed  after  the  order  was  made. 

{Decided  May  18,  1886.) 

Motion  for  a  new  taxation  of  costs. 

The  action  was  tried  before  the  court  at  special 
term,  and,  a  copy  of  the  stenographer's  minutes  being 
necessary  for  the  proper  determination  of  the  case,  the 
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jastice  before  whom  it  was  tried  ordered  one,  bat  did 
not  at  the  time  make  any  order  relative  to  the  pay- 
ment of  the  fees  therefor.  Subsequently  judgment 
was  rendered,  and  a  bill  of  costs  taxed,  in  which  was 
included  such  stenograi)her's  fees.  The  defendant 
thereupon  made  this  motion,  asking  thereon  that  each 
party  to  the  action  be  required  to  pay  one  half  the 
stenographer's  fees. 

Davies,  Cole  <fe  HapallOj  for  defendant  and  motion. 

Edward  B.  CowUs^  for  plaintiflP,  opposed. 

Ingraham,  J. — Section  289  of  the  Code  provides 
that  if  the  judge  requires  a  copy  of  any  proceeding 
written  out  at  length  from  the  stenographer's  minutes, 
he  may  make  an  order  directing  that  one  half  of  the 
stenographer's  fee  therefor  shall  be  paid  by  each  of 
the  parties  to  the  action  or  special  proceeding,  at  the 
rate  of  ten  cents  for  each  folio  so  written  out,  and  may 
enforce  payment  thereof.  The  stenographer's  minutes 
in  this  case  were  required  for  a  proper  decision  of  the 
case.  Nothing  is  said  in  this  section  as  to  the  time  of 
the  order  directing  one-half  of  the  stenographer's  fees 
to  be  paid  by  each  of  the  parties  to  the  action  shall  be 
made,  and,  as  this  was  a  case  in  which  the  stenogra- 
pher's minutes  were  required  by  the  court,  there  is  no 
reason  why  the  order  directing  that  one-half  of  the 
stenographer's  fees  shall  be  paid  by  each  of  the  par- 
ties to  the  action  should  not  now  be  made,  and  I  now 
make  such  an  order. 

The  taxation  of  costs  by  the  clerk  will  be  reopened, 
and  the  costs  sent  back  to  him  to  be  retaxed  after 
such  order  is  made. 


408  CIVIL    PROCEDURE    REPORTS. 

Wilnuii,  Ac.  Co.  9.  Dttggett. 


THE  WILSON    BROTHERS  WOODENWARB    A 

TOY  COMPANY,  Judoment  Crkditor  akd 

Respondent,  v.  DAGfGETT,  JuDexBNT 

Debtob  anp  Appbllant* 

City  Court  of  Nbw  York,  Gejvbiuj*  Term,  May, 

1886. 

§§  2432,  ef  seq. 

SuppUmentarp  proeeedingB — Extent  of  examinaUon  tn,  where  debtor  ha$ 
made  general  ataignment —  When  creditor  eannat  attack  aeeignment. 

It  is  an  elementary  rule  that  creditors  receiying  a  benefit  under  an 
assignment  become  parties  to  it,  and  are  estopped  from  afterwards 
impeaching  It.  Creditors  have  an  election  as  to  which  course  they 
will  pursue,  and,  having  onee  made  an  eleotion,  afe  eoneludsd  by 
it,  and  cannot  revoke  it. 

A  creditor  who  has  proved  his  claim  against  his  debtor  in  assignment 
proceedings,  has  elected  to  join  in  aid  of  the  purpose  of  the  assign- 
ment, which  is  the  bringing  in  and  distributing  of  the  assigned 
property,  according  to  the  terms  of  the  assignment. 

A  judgment  creditor  who  has  proved  his  claim  agaittst  Ilia  debtor  in 
general  assignment  proceedings,  and  thereby  elected  ta  join  in  the 
assi (Aliment,  can  examine  the  debtor  in  prooeedingps  suppleaientaiy 
to  execution  only  as  to  property  acquired  by  him  sabssquent  to 
the  ngsignment. 

(Decided  May  28,  1886.) 

Appeal  by  the  jadgment  debtor  from  an  order  of 
the  special  term,  denying  motion  to  limit  his  examina- 
tion in  proceedings  6nt)plementary  to  execution  to 
property  acquired  snbseqnent  to  the  making  of  a  gen- 
eral assignment  by  him,  and  to  set  aside  a  subpoena 
duces  tecum  issaed  herein. 

In  October,  1886,  the  judgment  debtor,  who  was,  at 
that  time,  a  commission  merchant  in  the  city  of  New 
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York,  imrcbased  of  tli«  above  named  judgment  credi- 
tor, in  the  course  of  bnsiness,  goods  amounting  to 
about  $130  in  valne..  Sabseqaently^  aind  on  the  10th 
day  of  the  same  month,  the  judgment  debtor  made  a 
general  assignment  for  the  benefit  of  his  creditors,  to 
John  0.  Heald.  On  November  24,  following,  the  judg- 
ment creditor  brought  an  action  of  contract  against 
the  judgment  debtor,  to  recover  the  purchase  pricef  6f 
the  goods,  and  obtain  in  said  action  the  judgment 
upon  which  this  proceeding  is  based.  Execution  was 
duly  issued,  and  returned  unsatisfied,  and  an  order 
for  the  examination  of  the  judgment  debtor  as  to  his 
property  before  William  Van  Dorsee,  Esq.,  who  was 
appointed  referee  for  that  parpose,  was  thereupon 
obtained  on  January  2,  1886.  The  examination  was 
commenced  under  this  order  January  6,  1886,  and  is 
still  pending.  This  examination  has  been  devoted 
wholly  to  the  discovery  of  the  business  transactions 
of  the  judgment  debtor  and  the  condition  of  his  busi- 
ness at  and  prior  to  the  making  of  the  assignment,  the 
facts  and  circumstances  attending  the  making  of  the 
same,  and  the  property  conveyed  thereby,  and  a  sub- 
poena duces  tecum  has  been  issued  by  the  referee  and 
served  upon  the  assignee,  requiring  him  to  produce, 
for  the  purpose  of  this  discovery,  a  great  number  of 
books  and  papers.  On  February  18,  1886,  and  pend- 
ing this  examination,  the  judgment  creditor,  in  pursu- 
ance of  a  notice  to  creditors  issued  and  served  for 
that  purpose  by  the  assignee,  came  in  and  proved  his 
claim  against  the  judgment  debtor  in  the  general 
assignment  proceedings.  This  proof  of  claim  was  duly 
presented  to  the  referee  at  the  last  hearing  herein,  and 
objection  was  duly  made  to  the  line  of  the  examina- 
tion, but  the  referee  did  not  consider  it  within  the  line 
of  his  province  to  take  notice  of  the  proof  of  claim, 
and  accordingly  overruled  the  objection  ;  suggesting, 
however,  that  the  proof  of  this  claim  might,  perhaps, 
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be  made  the  basis  of  an  application  to  the  court.  The 
motion  was  thereupon  made  which  led  to  the  order 
from  which  this  appeal  is  taken. 

Henry  P.  SlarhucJCy  for  judgment  debtor,  respond- 
ent. 

In  proceedings  supplementary  to  execution  the 
judgment  debtor  can  be  examined  concerning  his 
property  only.  Code  Civ,  Pro.  %  2435.  The  only 
ground  upon  which  the  phrase*' his  property"  is 
held  to  cover  property  previously  conveyed  by  the 
judgment  debtor  by  general  assignment  or  otherwise, 
is  that  the  examination  may  disclose  facts  upon  which, 
in  equity,  the  conveyance  may  be  set  aside  as  fraudu- 
lent by  the  judgment  creditor  and  the  property  so 
applied  to  the  satisfaction  of  the  judgment.  Schnei- 
der V.  Altman,  8  iT.  Ji  Civ.  Pro,  242,  and  cases  cited. 
In  such  cases  it  is  considered  in  equity  that  ''property 
of  a  debtor  transferred  by  him  in  fraud  of  creditors 
still  remains  as  to  them  the  property  of  the  judgment 
debtor."  It  constitutes  equitable  assets  of  the  debtor. 
Underwood  v.  Sutclilfe,  77  N.  Y.  58-62.  But  by  com- 
ing in  and  proving  his  claim  proceedings  under  the 
general  assignment  act,  a  creditor  elects  to  accept  the 
benefits  of  the  assignment,  and  is  irrevocably  J^arred 
from  attacking  it  either  personally  or  through  a 
receiver  appointed  in  supplementary  proceedings. 
Citing  Cavanagh  v.  Morrow,  67  How.  Pr.  241,  245  ; 
Matter  of  Holbrook,  99  N.  Y.  639,  546  ;  Rapalee  v, 
Stewart,  27  Id.  310-313,  314;  Rodermound  v.  Clark, 
46  Id.  354  ;  Moller  v.  Tuska,  87  Id.  166  ;  Bostwick  v. 
Menck,'40  Jd.  383,  385,  386;  Kennedy  v.  Thorp,  61 
Id.  174, 

Arthur  P.  Hilton^  for  judgment  creditor,  respond- 
ent. 

MoAdam,  Ch.  J. — ^The  judgment  creditor  herein,  in 
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pursuance  of  uotice  to  creditors,  came  in  and  proved 
his  claim  against  the  judgment  debror  in  the  general 
assignment  proceedings  ;  and  having  availed  himself 
of  the  provisions  of  the  general  assignment  act  he  has 
elected  to  join  in  aid  of  the  purpose  of  the  assignment, 
which  is  the  bringing  in  and  distributing  of  the 
assigned  property  according  to  the  terms  of  the  assign- 
ment (Matter  of  Holbrook,  99  N.  Y.  539,  546).  Cred- 
itors have  an  election  as  to  which  course  they  will 
pursue.  They  cannot  pursue  both.  Creditors  cannot, 
at  one  moment,  take  steps  in  recognition  of  the  assign- 
ment and  in  the  line  of  its  strict  enforcement  according' 
to  its  terms,  and  seek  to  hold  the  assignee  to  its  per- 
formance, and  in  the  next,  repudiate  it  as  fraudulent 
and  void  (Cavanagh  v.  Morrow,  67  How,  Pr.  241,  245  ; 
Rapalee  v.  Stewart,  27  N.  T.  310,  313). 

It  is  an  elementary  rule  that  creditors  receiving  a 
benefit  under  an  assignment  become  parties  to  it  and 
are  estopped  from  afterward  impeaching  it  (Adlum  v. 
Yard,  1  BawlCy  163  ;  Burrows  v.  Alter,  7  Mo.  424  ; 
Rapelee  v.  Stewart,  27  iVl  F.  311 ;  Lanahan  v.  Latrobe, 
7  Md.  268  ;  Richard  2?.  White,  7  Mirin.  345  ;  Scott  v. 
Edes,  3  Id.  377 ;  Valentine  «.  Decker,  43  Md.  583 ; 
Doub  V.  Barnes,  1  Md.  Ch.  127 ;  Therason  v.  Hickok, 
37  VL  454).  Creditors  having  once  made  an  election 
are  concluded  by  it  (Rodermund  v.  Clark,  46  N.  Y. 
354),  and  cannot  revoke  it  (Cavanagh  v.  Morrow, 
supra;  MoUert;.  Tuska,  87  JV.  Y.  166). 

The  plaintiff  herein  is  barred  from  attacking  the 
assignment.  It  is  good  so  far  as  he  is  concerned,  and 
whatever  property  the  debtor  had  has  gone  to  the 
assignee,  to  be  administered  according  to  his  trust. 
The  judgment  creditor  must,  therefore,  be  limited  to 
after-acquired  property,  and  the  order  declining  to  so 
limit  the  examination  must  be  reversed,  with  costs. 

Hyatt  and  Ehblich,  JJ.,  concurred. 
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THE  CORN  EXCHANGE  BANK,   Ai^pixlakt,    t. 

BLYE,  AS  Rrgbitkr,  etc.,  of  the  Middletuwk 

National  Bank,  Rbspondbnt. 

BuPREMB     Court,    First    Dbpartmbkt,    Gskbral 

Term,  March,  1886. 
Also,  Court  of  Appeals,  April,  1880. 

§§  780,  1694,  1703,  1704,  1717. 

'Repletinr-  OhmUeU  repleeied^   when   may  le   reidkiti   t^ter  judpMnd 

agaiMt  drf^ndant — Oljeetioiu  to  undattaking^ 

when  raited — AmendmmL 

The  defendant  in  an  action  of  replevin  may  complete  an  undertaking 
to  retake  chattels  replevied,  by  the  jastiflcatlon  of  the  sureties 
therein,  after  judgment  against  him,  where  notice  of  justidcation 
waa  given  before  judgment*  and  the  proceedings  on  the  judgment 
are  stayed  and  an  appeal  taken  therefrom.  ['«'/] 

Where  the  defendant  in  an  action  to  recover  chattels,  which  had 
been  replevied,  gave  an  undertaking  to  retake  the  same,  within 
the  time  allowed  by  law,  and  also  gave  notice  of  the  justification 
of  the  sureties  therein,  and  the  action  wad  tried  and  judgment  ren- 
dered in  favor  of  the  plaintiff  before  the  sureties  justified,  but  the 
plaint! flTs  proceedings  to  enforce  it  were  stayed,  and  an  appeal 
taken  therefrom, — Hdd^  that  the  defendant  was  entitled  to  perfect 
the  undertaking  and  retake  the  chattel,  notwithstanding  the  recov- 
ery of  judgment  against  him;[V]  that  the  conditions  of  the  under- 
taking did  not  become  fixed  and  determined  until  tlie  final  deter- 
mination of  the  action,  and  this  could  not  be  until  the  appeal  waa 
disposed  of  ;[*]  that  the  defendant  only  became  bound  to  deKver 
the  chattels  recovered  when  the  plaintiff  had  a  right  to  enforce  tiM 
judgment,  and  this  right  he  did  not  have  pending  the  appeat'4*,*] 
tliat  upon  the  judgment  being  finally  afilrmed  upon  appeal,  tba 
liability  of  the  sureties  would  become  fixed  and  determined,  and 
the  delivery  of  the  chattels  would  be  finally  adjudged  ;[*]  and  that 
in  the  meantime  the  proceedings  had  for  the  justificaticm  of  the 
sureties  before  judgment  entered,  could  be  completed.  [*] 

In  such  a  case,  wbero  the  plaintiff  moved  to  set  adde  Ae  UAdeTti^ing, 
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etc,  and  procured  a  stay  of  defendant's  prooeedings  until  the 
detenninatipn  thereof, — Eidd,  that  there  was  no  suffioient  reason 
for  setting  the  undertaking  aside  because  it  was  not  in  conformity 
with  the  Code  of  Civil  Procedure  ;[\''l  that  such  objection  would 
properly  arise  upon  the  application  for  the  allowance  of  the  under- 
taking, and  if  at  that  time  the  objection  was  deemed  Talid  by  the 
judge,  it  could  4m  amanded  ;P]  thafc  ampla.provision  was  made  for 
amending  the  undertaking  in  furtherance  of  justice  ;[^*j  also  Bdd, 
that  the  stay  of  defendant's  proceedings  which  prevented  the  per- 
fecting of.  the  undertaking,  became  Tacated  when  the  motion 
was  denied.  [•,•] 
(Decided  at  general  term^  March  5,  1886;  in  the  court  of  appedU^  April 
27,  1686.) 


Appeal  to  the  general  term  of  the  aupreme  court, 
first  department^  from  an  order  of  the  special  term, 
denying  the  plaintiff's  motion  to  vacate  and  set  aside 
an  undertaking  given  by  defendant  to  retake  chattels 
replevied  in  the  action,  and  the  notice  of  justification 
of  the  sureties  therein. 

The  action  was  brought  against  the  defendant  as 
receiver  of  the  Middletown  National  Bank,  to  recover 
fifty  bonds  of  the  West  Point  Manufacturing  Company 
and  two  certificates  stock  of  the  Western  Elevator 
Company  of  Indianapolisi  Indiana* 

At  the  time  of  the  commencement  of  the  action,  the 
plaintiff  issued  a  requisition  to  the  Sheriff  of  Orange 
county  to  obtain  the  delivery  of  this  property  to  it. 
This  requisition  was  not  executed  byUhe  sheriff  until 
October  31, 1886,  when  ha  took  from  the  defendant 
forty-six  of  these  bonds*  After  such  taking  the 
defendant  served  upon  the  sheriff  a  notice  requiring 
the  return  of  the  chattels  to  him  ;  an  affidavit  alleging 
that  he  was  the  owner  thereof  and  entitled  to  the  same, 
and  an  undertaking  to  procure  such  return.  This 
undertaking  was  dated  October  98, 1885,  and  acknowl- 
edged on   October  90,  1886,  and  recited    that  the 
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plaintiff  claimed  the  delivery  of  the  chattels  described 
in  the  complaint  in  the  action  and  had  caused  the 
same  to  be  repleived  by  the  sheriff  in  the  action,  and 
that  the  defendant  required  their  return  to  him. 
Within  the  time  required  by  the  statate,  notice  of  the 
justification  of  the  sureties  named  in  this  undertaking 
was  served  upon  the  plaintiff's  attorney  returnable 
November  9.  On  November  6,  the  action  was  tried 
and  judgment  rendered  in  favor  of  the  plaintiff. 
After  the  entry  of  the  judgment  the  plaintiff  procured 
an  order  to  show  cause  why  this  undertaking  and 
notice  of  justification  of  the  sureties  should  not  be 
set  aside  upon  the  grounds :  (1)  that  the  recitals  in  the 
Undertaking  were  untrue,  and  (2)  because,  by  the 
entry  of  the  judgment  in  favor  of  the  plaintiff,  the 
condition  of  the  undertaking  had  become  fixed  and 
determined. 

.  "^n  the  return  day  of  this  order  it  was  shown  on 
part  of  the  defendant  that  the  undertaking,  although 
executed  prior  to  the  time  when  the  chattels  were 
taken  by  the  sheriff,  was  not  in  fact  delivered  to  him 
ULtil  after  the  chattels  had  been  replevied  and  while 
they  were  in  his  possession,  and  further,  that  a  stay 
of  all  the  plaintiff's  proceedings  under  this  judg- 
meat  was  then  existing  and  then  in  force  which  had 
been  granted  by  the  justice  before  whom  the  case  was 
tried,  to  enable  a  defendant  to  perfect  an  appeal  from 
the  judgment,  and  that  an  appeul  was  then  pending 
and  undetermined.  The  motion  was  denied,  and  the 
plaintiff  appealed  to  the  general  term. 

L.  A.  Oould^  for  plaintiff  appellant. 

William  Yanamee^  for  defendant-respondent. 

Bradt,  J. — The  defendant  availed  himself  of  the 
advantages  secured  by  section  1704  of  the  Code,  and 
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gave  an  undertaking  as  prescribed,  to  secure  the  con- 
tinued possession  of  tiie  property  which  the  plaintiff 
designed  to  obtain  by  the  comniencem<int  of  this 
action  under  the  provisions  relating  thereto,  contained 
in  title  2,  article  1st,  chapter  l4,  of  the  Code.  The 
notice  of  justification  by  the  defendant's  sureties 
required  to  be  given  by  the  section  was  duly  served, 
but  before  the  day  for  that  ceremony,  the  action  was 
tried  and  verdict  rendered  and  judgment  entered  for 
the  plaintiff.  - 

These  incidents  were  thought    to  supersede   the 
defendant's  proceedings  and  to  render  the  undertak- 
ing useless,  and  if  that  might  be  so  declared  under  cir- 
cumstances warranting  such  a  result,  it  would  not  be 
proper  herein  for  the  reason  that  a  stay  of  the  plaint- 
iff's proceedings  was  granted  and  the  defendant  had 
appealed  ;    thus  placing    the   plaintiff's  recovery   in 
abeyance  and  leaving  the  final  result  undetermined. 
When  the  plaintiff  obtained  the  order  to  show  cause 
why  the  defendant's  undertaking  should  not  be  set 
aside,   he  asked   for  and  was    given  a  stay  of 
[*]     defendant's  proceedings  and   thus  prevented  the 
defendant  from  perfecting  the  undertaking.  When 
the  motion  to  vacate  or  set  aside  the  undertaking  was 
denied,  the  stay  mentioned  was  vacated.     The  posi- 
tion of  the  parties  toward  each  other  then  was  that 
the  defendant  had  by  undertaking,  interposed  a 
[']    barrier  to  the  plaintiff's  immediate  possession  of 
the  property  sought,  and  the  plaintiff  had  a  judg- 
ment before  the  undertaking  had  become  a  finality  by 
the  justification  of  the  sureties  as  required  by  section 
1704  referred  to.     But  this  judgment  had  no  immedi- 
ate force,  by  reason  of  the  stay  granted,  and  this 
[']    enaibled  the  defendant  to  perfect  his  proceedings 
upon   the  undertaking  and    the  appeal.      What 
would  be  the  effect  if  no  stay  had  existed  it  is  not 
necessary  to  consider,  nor  is  it  necessary  to  determine 
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novf  whether  the  defendant's  undertaking  was  in 
[*]  all  respects  in  absolute  conformity  to  the  CkKle,  fur 
the  reason  that  ample  provision  is  made  for  amemi- 
ments  in  aoch  procedures  which  the  court  may  allow 
in  furtherance  Of  justice  (See  Binkie  v.  Wehle,  67 
Bow.  Pr.- 86,  cited  by  the  app<dlant ;  Code  Civ.  Pro. 
%  730 ;  Irwin  v.  Judd,  SO  Hun,  663). 

The  learned  judge  below  no  doabt  disposed  of  thi^ 
motion  on  the  proposition  that  the  plaintiff  had  nut 
secured  the  right  to  enforce  the  judgment  obtained 
and  could  not  therefore  cut  off  the  defendant's  rights 
initiated  by  the  proceeding  under  the  section  of  the 
Code  already  mentioned. 

For  those  reasons,  the  order  made  below  shonld  be 
affirmed,  with  $10  costs  and  disbursements,  but  to 
abide  the  event. 

Danibls,  J.,  concurred. 

From  the  order  entered  on  this  determination  the 
plaintiff  appealed  to  the  court  of  appeals. 

L.  A.  OouUly  for  plaintiff-appellant. 

That  a  proceeding  to  replevy  a  chattel  or  to  reclaim 
a  chattel  repleived  must  be  invoked  and  perfected,  if 
at  all,  before  judgment,  is  evident  from  the  provisions 
of  the  statute. 

By  the  terras  of  section  1694  of  the  Code  of  Civil 
Procedure,  plaintiff  must  issue  the  requisition  before 
service  of  an  answer,  or,  if  judgment  is  to  be  entered 
by  defaulti  before  the  entry  of  the  judgment;  the 
defendant  (S§  1703  and  1704),  within  three  days  after 
the  chattel  is  replevied,  must  require  a  return  of  the 
chattel  or  except  to  the  sufficiency  of  plaintifTs  OT9e« 
ties ;  and  it  is  further  expressly  provided  <§  1717),  that 
plaintiff's  affidavit  with  the  accompanying  requisition, 
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which  is  the  foundation  of  the  entire  proceeding,  must 
be  made  part  of  the  judgment- roll  in  the  action. 

This  latter  provision,  it  is  submitted,  very  clearly 
indicates  that  the  entire  proceeding  to  replevy  a  chat- 
tel must  be  terminated  upon  the  rendition  and  entry 

of  judgment It  is  equally  clear  that  the 

undertaking  given  in  behalf  of  the  defendant  does  not 
become  effectual  until  the  justification  of  the  sureties 
therein  named  and  the  allowance  thereof  by  the  court. 
No  notice  of  exception  to  these  sureties  js  required ; 
but  it  is  made  obligatory  upon  defendant  (§  1704),  to 
give  notice  of  and  procure  a  justification  of  these  or 
other  sureties,  and  until  that  is  done  (§  1706),  defend- 
ant cannot  have  a  return  of  the  chattels,  and  if  such 
justification  fails,  the  entire  proceeding  on  the  part  of 
defendant  to  reclaim  the  chattels  falls  to  the  ground. 
The  right,  however,  of  the  defendant  to  the  delivery 
of  the  property  to  him  was  dependent  on  the  justifi- 
cation (of  his  sureties),  upon  notice.     Grant  v.  Booth, 

21  How.  Pr.  365 ;  Graham  v.  Wells,  18  Id.  376 

The  appeal  from  the  judgment  taken  by  the  defendant, 
and  the  stay  of  execution  thereon  is  no  legal  answer 
to  the  motion.  .  .  .  An  appeal  from  a  judgment 
restraining  action  on  part  of  the  defendant  and  a  stay 
of  proceedings  thereon  does  not  affect  the  validity  or 
effect  of  the  judgment  pending  the  appeal ;  defendant 
is  not  absolved  from  the  duty  of  obedience  to  it,  or 
permitted  to  do  that  which  the  judgment  absolutely 
prohibits.  Sixth  Ave.  R.  R.  Co.  r>.  Gilbert  E.  R.  R. 
Co.,  71  N.  Y.  430.  .  .  .  The  order  is  appealable  to 
the  court  of  appeals.  The  order  appealed  from  was 
made  in   the  action  after  judgment,  and  it  clearly 

affected  a  substantial  right Citing  Wright 

V.  Rowland,  4  Kepes,  166 ;  Plimpton  v.  Bigelow,  93  i\r. 
F.  692,  602,  and  cases  cited  ;  Foote  v.  Lathrop,  41  Jd, 
358  ;  Tracy  v.  First  Nat.  Bank,  37  Jd.  623;  Leland  v. 

Vol.  IX.-  27 
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Hathorne,  9  Abb.  Pr,  If.  S.  97;  Kaia  D.Delano,  11  Id. 
29 ;  Tallman  v.  Hinmann,  10  Bow,  Pr.  89. 

EliliU  Root  {WUliavi  Vanamee^  attorney),  for 
defendant-respondent. 

The  order  is  not  appealable.  The  granting  or 
denial  of  the  motion  was  not  a  matter  of  I~»gal  right. 
It  was  a  mere  question  of  practice.  The  effect  of  the 
stay  granted  by  the  court,  and  the  propriety  of  grant- 
ing the  relief  asked  for  by  the  plaintiff  upon  the 
alleged  inaccaracy  of  the  undertaking  were  matters 
within  the  discretion  of  the  court  below,  and,  no  abuse 
of  such  discretion  being  shown,  it  is  well  settled  that 
this  court  will  not  entertain  the  appeal.  Howell  v. 
Mills,  63  i7.  F.  322 ;  Lawrence  v.  Parley,  73  Id,  187. 
The  condition  of  the  undertaking  did  not  become 
fixed  and  determined  until  the  final  determination  of 
the  action. 

There  could  be  no  final  determination  until  the 
appeal  from  the  judgment  had  been  disposed  of.  Ball 
V.  Gardner,  21  Wend.  270 ;  Bennett  v.  Brown,  20  N. 

r.  99 

It  was  no  ground  for  setting  the  undertaking  aside 
that  it  was  not  in  absolute  conformity  with  the  pro- 
visions of  the  Code.  The  proper  lime  to  raise  such 
objections  is  upon  the  application  for  the  allowance 
of  the  undertaking,  and  if  the  court  then  considered 
the  objections  valid,  it  would  have  the  right  to  allow 
amendments  to  the  respects  complained  of.  Code  Cio. 
Pro.  %  730. 

Per  Curiam. — The  plaintiff  brought  an  action  to 
recover  certain  bonds  of  the  defendant,  and  caused  to 
be  executed  and  delivered  to  the  sheriff  a  proper 
undertaking  and  requisition  to  take  possession  of  the 
same  pending  the  action.  On  November  6,  1885,  the 
cause  came  on  for  trial  and  a  verdict  was  directed  in 
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favor  of  the  plaintiff,  and  a  judgment  entered  thereon, 
which  jadgment,  together  with  the  notice  of  entry,  was 
duly  served  upon  defendant,  November  7,  1885.  The 
defendant  served  an  undertaking  to  reclaim  the  bonds 
with  notice  of  justification  on  November  9,  1885,  two 
days  after  entry  of  judgment.  Plaintiff  moved  to  set 
aside  the  defendant's  undertaking  and  obtained  a  stay 
of  proceedings.  Pending  the  motion  to  set  ^iside  the 
undertaking  and  before  the  hearing  thereon,  an  appeal 
from  the  judgment  was  taken  by  the  defendant.  The 
motion,  when  heard  by  the  special  term,  was  denied, 
and,  according  to  the  opinion  of  the  general  term,  it 
was  disposed  of  upon  the  ground  that  the  plaintiff  had 
not  secured  the  right  to  enforce  the  judgment  obtained 
and  could  not  therefore  cut  off  the  defendant's  rights, 
initiated  by  the  proceedings  under  section  1704  of  the 
Code  of  Civil  Procedure. 

The  appellant  claims  that  there  is  no  right  in  the 
defendant  to  reclaim  chattels  after  a  trial  of  the  action 
upon  the  merits,  and  the  entry  of  a  judgment  against 
defendant  which  adjudges  the  delivery  and  possession 
of  the  chattels  to  the  plaintiff,  and  it  relies  upon 
certain  provisions  of  the  Code  relating  to  the  subject, 
viz.  :  sections  1694,  1703,  1704,  1717. 

The  answer  to  this  position  is  that  the  condition  of 
the  undertaking  did  not  become  fixed  and  determined 
until  final  determination  of  the  action,  and  this 
[*]  could  not  be  until  the  appeal  had  been  disposed 
of.  The  defendant  only  became  bound  to  deliver 
the  chattels  recovered  when  the  plaintiff  had  a  right 
to  enforce  judgment  in  its  favor.  This  right  did 
not  exist  as  long  as  the  appeal  was  pending.  Upon 
the  judgment  being  finally  affirmed  upon  appeal,  the 
contingency  would  happen  upon  which  the  liability  of 
the  sureties  would  be  fixed  and  determined,  and  a 
delivery  of  the  chattels  would  be  finally  adjudged.  In 
the  mean  time  the  proceedings  had  for  justification  of 
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the  sureties  before  jadgment  was  entered  could  be 
completed  afterward,  and  before  judgment  was  ob- 
tainedi  upon  which  the  final  liability  of  the  sureties 
depended. 

The  failure  of  the  sureties  to  justify,  and  the  allow- 
ance of  the  undertaking  was  caused  by  the  stay  of 
proceedings  granted  on  the  order  to  show  cause 
[']    why  the  undertaking  should  not  be  set  aside,  and 
the  defendant  was  thus  prevented  from  perfecting 
the  undertaking.     The  stay  mentioned  became  vacated 
when  the  motion  was  denied.      If    the  defendant's 
undertaking,  the  perfecting  of  which  had  been  stayed, 
was  defective  and  insufficient,  ample  provision  is  made 
for  amending  it,  which  amendment  may  be  allowed  by 
the  court  in  the  furtherance  of  justice.     It  is  not  now 
necessary  to  determine  how  this  should  be  done,  as  it 
is  for  the  supreme  court  to  regulate  its  own  practice. 
There  is  no  sufficient  reason  for  setting  the  under- 
n    taking  aside  upon  the  motion,  because  it  is  not  in 
conformity  with  the  provisions  of  the  Code.    Such 
objection  would  properly  arise  upon  the  application 
for  the  allowance  of  the  undertaking,  and  if  at  that' 
time  the  objections  were  deemed  valid  by  the  judge,  it 
could  be  amended. 

The  opinion  of  the  general  term  mainly  covers  all 
the  questions  raised. 

The  order  should  be  affirmed. 

All  concurred,  except  Andrews,  J.,  not  voting. 
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VARNUM  V.  WHEELER. 

SuPHEME  Court,  Fourth  Department,  Jefferson 
County,  Special  Term,  June,  1886. 

§  3266. 

DUbursemenU —  When  eo%U  of  copy  of  itenoffrapher^9  mintUei  taanMe  a$  a 

neoeisary  dMursemsnt —  When  cost  of  eopim  <(f  map 

annexed  to  ca$e  on  appeal  not  allowed. 

The  only  papers  which  can  be  used  on  the  hearing  of  a  motion  for  a 
new  taxation  of  costs'are  those  which  were  presented  to  the  clerk, 
and  passed  upon  by  him  upon  the  taxation.  ['] 

Where  it  is  necessary  for  a  party  to  provide  himself  with  a  copy  of 
the  stenographer's  minutes  of  the  evidence  and  proceedings  upon  a 
trial  to  enable  him  to  make  a  case  or  bill  of  exceptions,  the  legal 
expense  incurred  in  procuring  the  same  properly  forms  an  item  in 
tlie  bill  of  costs,  and  is  taxable  as  a  necessary  disbursement  incurred 
in  the  prosecution  or  defense  of  the  action,  as  the  case  may  be.[^^] 

Tiie  reasons  why  stenographer's  fees  in  such  a  case  are  a  necessary 
disbursement,  and  tnxable  as  such,  stated.  [^] 

A  stenographer  is  not  legally  known  in  judicial  proceedings,  except 
as  an  officer  of  the  court,  acting  under  its  direction,  and  subject  to 
its  control  ;[^]  on  a  trial  at  circuit  the  stenographer  is  such  an 
officer,  and  nets  in  his  official  capacity,  [*]  but  on  a  trial  before  a 
referee,  the  employment  is  by  the  party  or  parties  for  bis  or  their 
accommodation  simply,  and  therefore  it  seems  his  fees  are  not  tax- 
able on  a  trial  before  a  referee,  unless  it  is  so  stipulated.  [^] 

Where  the  successful  party  to  an  action  sought,  on  the  adjustment  of 
costs,  to  tax  the  cost  of  procuring  copies  of  a  map  attached  to  the 
case  on  appeal  from  a  prior  judgment  in  the  action,  he  being 
entitled  to  the  costs  of  such  appeal,  and  it  did  not  appear  that  the 
original  map  had  been  put  in  evidence  on  the  first  trial, — Seldj 
that  the  cost  of  procuring  copies  thereof  could  not  be  taxed  as  a 
necessary  disbursement.  ['] 

{Decided  June  IS,  1886.) 

Motion  by  the  defendant  for  a  new  taxation  of 
costs,  made  for  the  purpose  of  reviewing  a  taxation 
thereof  made  by  the  clerk  of  Jefferson  county. 
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The  case  was  origiually  tried  at  the  circuit,  and 
plaintiff  non -suited.  On  an  appeal  to  the  general 
term  a  new  trial  was  granted.  Upon  the  second  trial 
the  plaintiff  succeeded.  There  was  included  in  the 
bill  of  costs  presented  for  taxation  two  items,  as  fol- 
lows:  Paid  for  stenographer's  minutes,  $90.00;  for 
copies  of  maps  to  attach  to  case,  $10.00. 

These  were  objected  to  by  the  defendant  as  not 
properly  taxable.  They  were,  notwithstanding,  taxed 
by  the  clerk  as  necessary  disbursements.  The  defend- 
ant appealed,  and  npon  the  argument  challenges  the 
allowance  of  said  items  alone. 

The  only  papers  used  before  the  clerk  were  those 
furnished  by  the  plaintiff,  among  which  was  an  affida- 
vit of  disbursements  incurred  by  her  in  the  usual 
form  ;  and  in  addition,  that  it  was  necessary  for  the 
plaintiff  to  procure  the  stenographer's  minutes  taken 
on  the  first  trial,  to  enable  her  to  make  the  case  for 
appeal,  and  for  that  purpose  she  did  so  procure  them  ; 
that  the  cost  thereof  was  $90.00,  paid  to  the  official 
reporter,  and  which  was  a  reasonable  and  proper 
charge  therefor. 

James  A.  Wardy  for  the  defendant  and  motion. 

John  C.  McCartiiij  for  plaintiff,  opposed. 

(/]  Kennedt,  J. — The  only  papers  which  can  be 

used  on  the  hearing  of  this  motion,  are  those 
which  were  presented  to  the  clerk,  and  passed  upon 
by  him  upon  the  taxation  (Remington  Paper  Co.  v, 
O'Brien,  18  JV.  T.  Weekly  Dig.  209  ;  Logan  v.  Thomas, 
llffow.  Pr.  160). 

The  Code  provides  that  a  party  to  whom  costs  are 
to  be  awarded  in  an  action  is  entitled  to  include  bis 
necessary  disbursements,  and  defines  the  character  of 
the  same  ;  then  follows  this  general  provision  :   *'  And 
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such  other  reasonable  and  necessary  expenses  as  are 
taxable  according  to  the  course  and  practice  of  the 

court,  or  by  express  provision  of  law  "  (§  3256). 
["]  When  a  party  intends  to  appeal  from  a  judg- 

ment rendered  after  the  trial  of  an  issue  of  fact, 
he  must,  except  as  otherwise  prescribed  by  law,  make 
a  case  and  procure  the  same  to  be  settled  {Code  of 
Civil  Procedure^  §  997).  The  case  so  made  must  be  a 
correct  transcript  of  the  proceeding  upon  the  trial 
(Carter  v.  Beckwith,  82  iV.  Y.  83).  The  notes  of  an 
official  stenographer  or  assistant  stenographer,  taken 
at  a  trial,  when  written  out  at  length,  may  be  treated 
in  the  discretion  of  the  jndge  as  ^he  minutes  of  the 
judge,  for  the  purpose  of  the  article  of  which  section 
997  forms  a  part  {Code^  %  1007).  Where  a  case  is  made 
presenting  exceptions  to  finding  of  fact,  it  should 
show  that  it  contains  all  the  evidence  bearing  upon  the 
exception  (Beard  v.  Yates,  1  Supm.  C  Mpts.  [21  &  C] 
addenda,  21).  And  in  the  absence  of  this  showing,  it 
will  be  presumed  that  the  evidence  upon  the  trial  was 
sufficient  to  sustain  the  finding  (Perkins  v.  Hill,  69  N, 
r.  87;   Galzell  v.  Raw,   1  Siipm.  C  Rpts.  {T.   &  C] 

addenda,  4  ;  West  i .  Fargo,  6  Lans.  325). 
["]  The  affidavit  shows  that  it  was  necessary  to 

.  enable  the  plaintiff  to  make  the  case  for  the  pur- 
pose of  appeal,  that  she  should  procure  the  minutes  of 
the  official  stenographer  to  be  written  out.  This  is  not 
disputed  by  the  appellant,  and  must  therefore  be 
taken  as  true. 

Each  stenographer  specified  in  the  act  providing 
for  his  appointment,  must,  under  the  direction  of  the 
judge  presiding  at  or  holding  the  term,  or  sitting  at 
which  he  attends,  take  full  stenographic  notes  of  the 
testimony  and  all  other  proceedings  in  each  case  tried, 
&c.  {Code^  §  83).  Section  84  provides  for  a  preserva- 
tion of  the  minutes.  Section  86  requires  the  stenogra- 
pher to  furnish  to  either  party  demanding  it,  upon 
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being  paid  therefor,  a  copy  of  the  minutes  so  taken  by 

him. 
n         A  stenographer  is  not  legally  known  in  jadi- 
cial  proceedings,  except  as  an  officer  of  the  court 
acting  under  its  direction,  and  subject  to  its  control ; 
hence  the  cases  holding   that  the  expense  to  a 
[*]    party  for  a  copy  of  the  minutes  kept  by  him,  in  a 
trial  before  a  referee  or  other  party  where  his  ser- 
vices are  invoked,  are  not  taxable  as  a  necessary  dis- 
bursement, are  not  applicable  to   the  case  in  band. 
The  employment  being  by  the  party  or  parties  for  his 
or  their  accommodation  simply,  and  therefore  a  per- 
sonal charge  against  the  employer ;  and  unless  so 
stipulated,  such  expense  cannot  be  taxed  as  a  neces- 
sary disbursement  (Mark  v.  The  City  of  Buffalo,  86 
N.  T.  401  ;  Rust  V.   Hauselt,  2  JV.  T.  Monthly  Law 

Bui.  6). 
[•]  The  rule  in  reference  to  a  trial  had  at  the  cir- 

cuit is  different.  There  the  stenographer  is  an 
officer  of  the  court,  and  acts  in  an  official  capacity. 
The  only  minutes  kei)t  in  full  are  necessarily  kept  by 
him.  The  dispatch  of  business  requires  this,  and  a 
party  cannot  make  a  case  or  propose  amendments 
without  a  copy  of  his  minutes  written  out.  The  judge 
upon  settling  the  case,  cannot,  in  many  instances, 
without  the  aid  of  the  minutes,  jiroperly  determine 
controverted  questions.  And  unless  the  expenses 
legally  incurred  in  obtaining  them  are  to  be  regarded 
as  a  necessary  disbursement,  the  burden  incident 
thereto  must  be  thrown  on  the  party  procuring  them, 
whether  successful  in  the  action  or  not. 

It  has  been  held  that  a  party  procuring  these  min- 
utes for  the  purpose  of  proposing  amendments  to  a 
case,  may,  if  successful,  include  the  bill  in  his  bill  of 
costs  (Sibley  v,  Nichols,  38  How.  Pr.  182). 

On  the  argument,  the  defendant's  attomeys  con- 
ceded the  rule  thus  far. 
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It  has  also  been  held  at  special  term,  that  the 
expense  of  a  copy  of  the  stenographer's  minutes  taken 
on  a  former  trial,  obtained  for  use  on  the  second  trial 
of  the  same  action,  if  obtained  in  good  faith,  is  taxable 
as  a  disbursement,  and  part  of  the  costs  of  the  prevail- 
ing party  (Flood  u.  Moore,  2  Abb.  N.  C.  91). 

While  not  called  upon  to  go  to  the  extent  this  case 
does  in  the  one  now  here,  I  am  constrained  to  hold  in 
the  light  of  the  present  practice  in  the  trial  of  causes 
at  the  circuit,  and  that  applicable  to  the  preparation 
and  settlement  of  a  case  upon  appeal,  that  where  it  is 
necessary  for  a  party  to  provide  himself  with  a 
n  copy  of  the  stenographer's  minutes  of  the  evidence 
and  proceedings  upon  the  trial,  to  enable  him  to 
make  a  case  or  bill  of  exceptions,  that  the  legal 
expense  incurred  in  procuring  the  same  properly 
forms  an  item  in  the  bill  of  costs,  and  is  taxable  as  a 
necessary  disbursement  incurred  in  the  prosecution  or 
defense  of  the  action,  as  the  case  may  be. 

The  clerk  committed  no  error,  therefore,  in  taxing 
the  $90  item. 

I  have  carefully  examined  the  very  elaborate  brief 
of  the  appellant's  attorney  and  the  authorities  cited, 
but  find  nothing  in  conflict  with  the  foregoing  conclu- 
sion. 
["J  The  affidavits  presented  on  the  taxation  do  not 

show  that  the  original  of  the  map,  copies  of  which 
are  attached  to  the  case,  was  put  in  evidence  upon  the 
trial.  Without  determining  whether  an  item  of  this 
character  should  be  allowed  on  taxation  as  a  necessary 
disbursement  in  a  proper  case,  there  was  no  evidence 
before  the  clerk  that  justified  its  allowance. 

The  item  of  $10  is,  therefore,  disallowed. 

With  this  correction,  the  bill  of  costs  as  taxed  to 
stand. 

An  order  will  be  entered  pursuant  to  the  foregoing 
decision,  but  without  costs  to  either  party. 
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De  SILVA  v.  flynn,  kt  al. 

SuPRicME  Court,   Fourth  Department,   Chemung 
County  Circuit,  January,  1886. 

§  1501. 

Advene  pouestion —  When  av&id$  deed —  When  ejeetment  action  need  not 

he  brottght  in  name  of  owner's  ffrantctr — When  equitable  title  no 

defenie  in  action  0/ ejectment —  Whenpereon  tohnee  lande  are 

eold  under  execution  becomes  tenant  at  sufferanoe. 

It  seems,  that  a  grantee  of  land  held  adversely  to  the  grantor  at  the 
time  of  the  conveyance,  can  only  maintain  an  action  in  the  name  of 
such  grftntor.['] 

The  fact  that  one  in  possession  of  lands  at  the  time  of  a  conveyance 
thereof  asserted  a  claim  thereto  adverse  to  the  grantor,  does  not 
render  the  deed  void  unless  he  claimed  under  an  adverse  title.  ['J 
A  mere  claim  even  of  general  ownership  is  not  enough  to  avoid  the 
deed ;[']  the  claim  must  be  under  some  npecitic  title, ['J  which  may 
be  bad,  but  must  have  a  definite  and  certain  name,  and  be  one  of 
the  means  allowed  by  law  for  acquiring  the  ownership  of  real  prop- 
erty. [*] 

Where  real  property  of  one  F.  was  sold  to  one  R  under  an  execution 
ligainst  the  property  of  F.,  and  thereafter  conveyed  by  R.  to  one 
S.,  who  brought  an  action  of  ejectment  to  recover  such  property 
from  F.,  who  had  remained  in  possession  thereof  notwithstanding 
the  sale  and  claimed  to  own  it, — Held,  that  F/s  possession  was  not 
under  a  title  adverse  to  R  ,[^]  and  therefore  did  not  render  thedeed 
from  him  to  S.  void,  and  S.  could  maintain  the  action  in  his  own 
name;  that  F.  hud  no  title  to  the  property,  but  had  only  naked 
possession  thereof  as  a  tenant  at  sufferance  ;[*]  that  the '  purchaser 
at  the  sheiifT^s  sale  took  all  F.'s  rights,  and  thereupon  the  relation 
of  landlord  and  tenant  existed  between  such  purchaser  and  himself, 
and  he  was  subject  to  removal  as  a  tenant  holding  over  after  the 
expiration  of  his  terni,[^]  nnd  thenceforth  he  had  no  title  to  claim 
under  and  his  possession  was  not  adverse,  but  became  the  posses- 
sion of  the  purchaser,  and  he  was  estopped  from  denying  it.['] 

In  such  a  case,  Held,  that  an  allegation  in  the  answer  that  the  premises 
**  equitably  belong  "to  F.'s  children  by  h's  first  wife,  and  that 
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'*  any  title  which  he  may  have  is  for  their  use  and  benefit,"  in  the 
absence  of  any  assertion  or  description  of  any  specific  title  is  of  no 
avail  ;[*]  that  an  equitable  title  could  not  prevail  against  the  legal 
title.  [»•] 

Jackson  ex  dem.  Schofleld  v.  Collins  (8  Cow,  89);[>*]  Say  res  9.  Rath- 
bone  (8  Ahb.  N.  S,  377) ;l»*]  Chalmers©.  Wright  (5  Bobt,  713);["] 
followed. 

{Decided  January  5,  1886.) 

Motion  by  plaintiff  for  jadgment  on  a  verdict  in  his 
favor  orden»d  by  the  court,  and  by  the  defendants  for 
a  nonsuit  notwithstanding  the  verdict. 

The  opinion  stated  the  facts. 

YoumanSy  Moss  &  Knipp^  for  plaintiff. 

John  Murray^  for  defendants. 

Vann,  J. — This  is  an  action  of  ejectment  brought 
to  recover  the  possession  of  certain  lands  situate  in 
the  third  ward  of  the  city  of  Elmira.  The  plaintiff 
claims  title  by  virtue  of  a  conveyance  from  one  Rob- 
ertson on  August  6,  1884.  The  title  of  said  Kobertson 
was  through  a*  deed  from  the  sheriff  of  Chemung 
county,  dated  December  4,  1879,  and  executed  to 
carry  into  effect  a  sale  of  the  real  estate  in  question, 
under  an  execution  out  of  the  county  court  of  said 
county,  against  the  property  of  the  defendant,  Patri«k 
Plynn. 

Said  Flynn  was  in  possession  of  the  premises  per- 
sonally, and  through  the  other  defendants,  his  tenants, 
on  August  6,  1884,  when  Robertson  conveyed  to  the 
plaintiff,  and  on  August  8,  1884,  when  this  action  was 
commenced,  claiming  title  and  the  right  of  possession. 
He  had  acquired  the  title  in  fee  on  February  14,  1876, 
by  deed  from  one  Harmon,  and  he  was  not  shown  to 
have  even  parted  with  it  except  by  means  of  the  salo 


4^8  CIVIL    PROCEDURE    REPORTS. 


De  Silva  «.  Fly  do. 


of  the  sheriff,  or  to  have  ever  had  any  other  title. 
[']  It  is  claimed  by  the  learned  counsel  for  the 

defendants  that  the  plaintiff  is  the  grantee  of 
lands  held  adversely  to  his  grantor,  and  that  hence 
this  action  can  only  be  maintained  in  the  name  of  sach 
grantor. 

This  position  is  sound,  provided  the  lands  were 
held  adversely  at  the  time  that  the  plaintiff  acquired 
title  (3  R.  S.  [7th  ed.]  p.  2196,  §  147;*  Code  of  Civil 
Pro.  §  1501t). 

The  Revised  Statutes  provide  that  **  every  grant  of 
lands  shall  be  absolutely  void,  if  at  the  time  of  the 
delivery  thereof,  such  lands  shall  be  in  the  actual  pos- 
session of  a  person  claiming  under  a  title  adverse  to 
that  of  the  grantor"  (p.  2196,  §  147). 

The  defendant,  Plynn,  was  in  actual  possession  of 
the  lands  in  question,  at  the  time  of  the  conveyance 
from  Robertson  to  the  plaintiff,  but  he  did  not  claim 

under  a  title  adverse  to  that  of  Robertson. 
[']  The  fact  that,  being  in  possession,  Flynn  as- 

serted an  adverse  claim,  would  not  render  the  deed 
void.     Unless  he  claimed  under  an  adverse  title,  the 
deed  would  be  valid.       A    mere    claim    is    not 
[f]    enough,  even  if  it  is  a  claim  of  general  ownership. 
The  claim  must  be  under  some  specific  title  (Orary 
V.  Goodman,  22  N.    Y.  170  ;  Fish  v.  Fish,  39  Barb. 

513). 
p]  The  title  may  be  bad,  but  it  must  have  a  defi- 

nite and  certain  name,  and  must  be  one  of  the 
means  allowed  by  law  for  acquiring  the  ownership  of 
real  property  (Chalmers  v.  Wright,  SBobi.  713;  Jack- 
son ex  dem.  Dunbar  v.  Todd,  2  CaineSy  182).  The  only 
specific  title  under  which  Plynn  claimed  was  the  con- 
veyance from  Harmon. 
[•]  That  title,  however,  was  not  adverse  to  that 


*  1  iJ.  5.  784,  J  147.  t  Code  of  Procedure,  %  111. 
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of  the  plaintiff^ s  grantor.  It  was  the  same  title. 
Both  Flynn  and  Robertson  claimed  the  same  title  and 
under  the  same  persons.  It  became  vested  in  Flynn 
upon  delivery  of  the  Harmon  deed  to  him,  and  subse- 
quently, by  operation  of  law  through  judicial  sale, 

passed  to  the  grantor  of  the  plaintiff. 
[•]  Thereafter  Flynn  had    no  title,  he  had  only 

naked  possession.  He  became  a  mere  tenant  at 
sufferance.    The  purchaser  at  the  sheriff^ s  sale  took 

all  his  rights,  and  thereupon  the  relation  of  land- 
[*]  lord  and  tenant  existed  between  such  purchaser 
and  himself,  and  he  was  subject  to  removal  as 
a  tenant,  holding  over  after  the  expiration  of  his 
term  (People  ex  rel.  Higgins  v.  McAdam,  84  N.  Y. 
287  ;  2  ^.  S.  613,  §  28  ;  Laws  of  1879,  ch.  101  ;  Code  of 
Civil  Pro.  §  2232  ;  Jackson  v.  Graham,  3  CaineSy  188). 
Thenceforth  he  had  no  title  to  claim  under.    Even  his 

possession  was  not  adverse,  for  it  had  become  the 
[']    possession  of  the  purchaser,  and  he  was  estopped 

from  denying  it. 
[•]  The  allegation  in  the  answer  that  the  premises 

"equitably  belong"  to  the  children  of  defendant, 
Flynn,  by  his  first  wife  and  that  "any  title  which 
he  may  have  is  for  their  use  and  benefit,"  is  of  no 
avail,  because  there  is  no  assertion  or  description  of 
any  specific  title  and  nothing  to  show  how  or  why  the 
premises  "equitably  belong"   to  the  children.     No 

proof  was  made  of  any  equitable  title,  and  even  if 
[*•]    there  had    been,    it    could  not    have  prevailed 

against  the  legal  estate  (Jackson  exdem.  Potter  v, 
Sisson,  2  Johns.  Cas.  321 ;  Jackson  exdem.  White  v. 
Carey,  16  Johns.  302 ;  Sinclair  v.  Jackson  ex  dem. 
Field,  8  Cow.  643). 

Independent  of  this  reasoning,  the  following  cases, 
decided  under  circumstances  quite  analogous  in  prin- 
ciple to  those  under  consideration,  are  regarded  as 
controlling  upon  this  question. 
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["]  In  Jackson  exdem.  Schofield  v.  Collins  (3  Cow. 

89),  it  was  held  that  one  claiming  nnder  a  deed 
from  a  judgment  debtor  has  not  snch  an  adverse  pos- 
session as  will  avoid  a  conveyance  execated  by  a 

purchaser  nnder  an  execution  upon  the  judgment. 
["]  In  Sayres  v.  Rathbone  (9  Abb.  N.  8.  277),  it 

was  held  that  where  certain  devisees  gave  a  mort- 
gage upon  the  lands  devised  to  them,  which  was 
subsequently  foreclosed  and  the  premises  sold  under 
the  decree,  the  possession  of  the  devisees  was  not 
under  claim  of  title  adverse  to  that  of  the  purchaser  at 
the  mortgage  sale  ;  and  that  such  purchaser's  convey- 
ance of  the  premises,  notwithstanding  the  possession 
of  the  devisees,  was  not  avoided  by  the  statute. 

The  court  said:  ''The  defendant,  it  is  true,  held 
adversely  to  the  claim  of  the  plaintiff,  and  claimed 
title  herself  under  said  will ;  but  she  did  not  hold  or 

claim  under  a  title  adverse  to  that  of  plaintiflF." 
['•]  In  Chalmers  v.  Wright  (5  Robt.  713),  it  was 

held  that  the  title  which  a  possessor  of  lands 
must  claim  in  order  to  avoid  the  deed  of  an  owner  out 
of  possession,  must  arise  from  a  written  instrument, 
professing  on  its  face,  or  agreeing  to  copvey  some  title 
or  interest  in  the  land  in  question,  executed  by  some 
person  holding  adversely,  who  therein  assumes  to 
have  the  legal  title  to  convey,  and  which*  is  actually 
binding  upon  such  person,  or  else  from  a  judgment, 
decree  or  executed  process  of  some  court. 

The  variance  between  the  judgment,  transcript  and 
execution,  and  the  recitals  in  the  certificate  of  sale, 
could  injure  no  one,  and  is  not  such  an  irregularity  as 
should  invalidate  the  title  derived  nnder  the  sheriff's 
sale  (Jackson  v.  Rosevelt,  13  Johns,  97;  Jackson  v. 
Davis,  18  Johns.  7;  Jackson  ?).  Bartlett,  8  Johns.  361). 
The  defendant's  motion  is  denied,  and  judgment  is 
ordered  on  the  verdict  in  favor  of  the  plaintiff,  with 
$10  costs. 
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LEWISOHN,    Respondent,    v.   NBIDERWEISEN, 

Appellant. 

Supreme    Court,    First    Department,    General 

Term,  June,  1886. 

§  1353. 

Case  an  appeal — Certifleate  to. 

Where  a  case  on  appeal  was  not  certified  as  required  by  section  1853 
of  tlie  Code  of  Civil  Procedure, — HeUly  tliat  this  was  sufiicicnt  to 
prevent  tlie  consideration  of  the  case,  and  that  it  should  be  sent 
back  to  be  properly  certified;  that  the  object  of  the  section  is 
undoubtedly  for  the  purpose  of  securing  the  presentation  to  the 
appellate  court  of  tlie  entire  proceedings  sought  to  be  reviewed, 
and  the  observance  of  the  duty  imposed  thereby,  is  extremely  im- 
portant. 

{Decided  June  1,  1880.) 

Appeal  by  defendant  from  judgment  in  favor  of 
plaintiff. 

The  opinion  states  the  material  facts. 

J,  E.  NewhergeVy  for  defendant-appellant. 

Ira  Leo  Bamberger^  for  defendant-respondent. 

Per  Curiam. — This  case  was  submitted,  and  the 
first  point  taken  by  the  respondent  is  that  the  appeal 
book  has  not  been  certified  as  required  by  section  13r)3 
of  the  Code  of  Civil  Procedure.  This  objection  we 
reo^ard  as  valid,  and  the  effect  of  it  is  to  prevent  the 
c(msideration  of  the  case. 
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We  refrain  from  any  consideration  of  the  merits 
and  send  the  case  back  to  be  properly  certified.  The 
observance  of  the  duty  imposed  by  section  1353  is 
regarded  as  extremely  important.  The  object  of  the 
section  is  undoubtedly  for  the  purpose  of  securing  the 
presentation  to  the  appellate  court  of  the  entire  pro- 
ceedings sought  to  be  reviewed. 

Case  sent  back  to  be  properly  certified. 

Brady,  P.  J.,  Daniels  and  Macombek,  JJ.,  con- 
curred. 


SEARS  V.  SEARS. 

SuPREJtK  Court,   First  Department,   New    York 
County,  Special  Term,  June,  1886. 

§§  753,  1774. 

Divarc^^— Amendment  of  summons  in  action  for — Power  of  court  to  allow 

— Summons,  when  not-  void  because  it  otnits  notice 

of  what  action  is  for. 

Where  the  originnl  summons  in  an  action  of  divorce  had  indorsed  on 
the  face  thereof  a  notice  of  what  the  action  was  brought  for,  as 
required  by  section  1774  of  the  Code  of  Civil  Procedure,  but  the 
copy  of  the  summons  served  did  not  have  such  notice  thereon, — 
Held,  that  the  omission  did  not  render  the  summons  a  nullity,  but 
the  court  could  allow  an  amendment  thereof;  also  Held,  that  the 
omission  did  not  prevent  nn  application  for  alimony  in  the  action 
or  invalidate  an  order  of  arrest  granted  therein,  but  merely  pre- 
vented the  entry  of  judgment  by  default. 

{Decided  June  14,  1886.) 

Motion  by  plaintiff  that  summons  be  amended. 
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This  action  was  brought  for  divorce.  A  copy  of 
the  complaint  was  not  served  with  thesamnions.  The 
original  summonB  had  upon  its  face  an  indorsement 
as  required  by  section  1773  of  the  Code  of  Civil  Pro- 
cedure, stating  that  the  action  was  for  divorce,  but 
the  copy  thereof  served  on  the  defendant  did  not  have 
snch  notice  thereon. 


Andrews,  J. — The  stipulation  required  of  the 
defendant  as  a  condition  of  ordering  a  reference  not 
having  been  given,  the  motion  to  punish  plaintifTs 
attorney  for  contempt  will  be  denied,  with  $10  costs. 
The  question  raised  by  tlie  motion  to  amend  the  sum- 
mons appears  to  be  a  new  one,  and  is  not  free  from 
difficulty.  In  view  of  the  full  .and  explicit  notice 
indorsed  upon  the  summons,  and  of  the  opportunities 
of  defending  the  action  which  have  been  offered  to  the 
defendant,  there  can  be  no  doubt  that  the  plaintiff's 
attorney  intended  that  the  defendant  should  know, 
the  moment  she  was  served  with  the  summons,  that 
such  service  was  meant  to  be  the  commencement  of  an 
action  for  a  divorce.  Moreover,  it  is  admitted  that 
she  did  have  that  knowledge,  but  refrained  from 
appearing  to  defend  the  action  because  she  was  advised 
by  her  attorney  that  the  summons  was  a  nullity,  for 
the  reason  that  tlie  notice  was  not  in  the  form  required 
by  the  statute. 

Under  these  circumstances,  it  is  the  duty  of  the 
court  to  allow  the  amendment,  if  it  has  the  power  to 
do  so. 

Section  723  of  the  Code  authorizes  the  amendment 
of  any  process  issued  in  an  action,  and  such  authority 
is  given  in  general  terms,  no  exception  being  made  of 
])r()cess  issued  in  actions  for  a  divorce.  The  language 
of  the  section  is  certainly  broad  enough  to  authorize 
the  amendment  asked  for,  unless  there  is  sometliin^r 
Vol.  IX.— 28 
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in  section  1774  which  deprives  the  court  of  the  power 
which  it  would  otherwise  have  under  section  723. 

Section  1774  does  not  declare  that  a  summons  which 
does  not  contain  the  proper  notice  upon  its  face  shall 
be  a  nullity,  but  only  that  judgment  shall  not  be  ren- 
dered by  default  unless  the  copy  served  contains  the 
notice  presented  by  the  section.  The  power  of  the 
court  to  allow  amendments  given  by  section  723  is  to 
-be  exercised  "in  furtherance  of  justice,"  and  in  some 
cases  it  might  work  great  injustice  to  the  plaintiff  if  a 
mistake  of  this  kind  could  not  be  corrected  ;  while  I 
do  not  see  how  a  defendant  could  ever  be  prejudiced 
if  it  is  held  that  the  power  to  correct  such  a  mistake 
exists. 

For  instance,  a  plaintiff  having  a  most  meritorious 
case,  might  commence  an  action  of  divorce,  and, 
through  inadvertence,  the  copy  summons  served  might 
not  contain  a  notice  in  the  form  prescribed  by  the 
statute,  nor  any  notice  at  all,  and  before  the  mistake 
should  be  discovered,  the  five  years'  limitation  fixed 
by  subdivision  3  of  section  1758  of  the  Code  might 
run,  and  the  right  to  bring  a  new  action  be  wholly 
lost.  Whereas,  if  tlie  copy  summons  served  does  not 
contain  upon  its  face  the  words  which  the  statute 
requires,  and  the  defendant,  in  ignorance  of  the  nature 
of  the  action,  or  intentionally,  as  in  the  present  case, 
does  not  appear,  no  judgment  of  divorce  can  be 
obtained,  nor  can  the  rights  of  the  defendant  be  i)re- 
judiced  until  the  mistake  is  corrected. 

It  is  not  necessary  for  the  purposes  of  the  present 
motion  to  decide  what  proceedings  can  be  lawfully 
taken  in  such  a  case,  but  I  sp3  nothing  in  said  section 
1774  to  prevent  an  application  for  alimony  and  counsel 
fee,  nor  which  would  invalidate  an  order  of  airest, 
even  if  the  copy  summons  served  did  not  contain  the 
proper  notice. 

Upon  familiar  principles  sections  723  and  1774  must 
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be  read  together,  and,  if  possible,  effect  must  be  given 
to  all  the  provisions  of  both,  and  it  seems  to  me  that 
the  provision  of  the  latter,  that  judgment  shall  not  be 
rendered  unless  the  copy  summons  served  contains 
certain  words  upon  its  face,  is  not  necessarily  incon- 
sistent with  those  of  the  former,  which  confer  upon 
the  court  a  general  power  to  amend  process.  Upon 
the  evidence  before  me,  I  must  hold  that  the  words 
*'  action  for  a  divorce  "  were  written  upon  the  face  of 
the  original  summons  in  this  action,  and  that,  through 
inadvertence,  such  words  did  not  appear  upon  the  face 
of  the  copy  served,  and  that  the  motion  for  leave  to 
now  serve  a  copy  containing  those  words,  should  be 
granted  on  payment  of  $10  costs.  The  order  will  be 
settled  before  me  in  circuit,  part  2,  on  two  days' 
notice. 


ESTATE  OF  SUSAN  A.  PLACE,  Deceasbd. 

Surrogate's   Court,    New   York   County,   Junb, 

1886. 

§§  2643,  2693. 

Letters  of  administratum  eum  testatnento  annexe — Who  entitled  to — 
When  eonflicting  intereit  of  applicanVi  hus- 
band does  not  disqualify  her. 

Where,  at  the  time  of  the  revocation  of  letters  iestamentary,  the  odIj 
UDudm  ill  isle  red  asset  of  the  decedent  was  a  chose  in  action  to 
recover  on  which  an  action  had  been  brought  by  the  late  executor, 
and  was  then  pending, — SiMy  that  such  claim  was  an  unadminis- 
tered  asset  of  the  estate,  and  that  the  surrogate  had  jurisdiction  to 
appomtan  administrator  with  the  wiU  JUiDezed.['] 
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Lett«n  of  administratiOB  cum  ts&tamento  anna»  can  ooly  bo  denied 
to  one  otberwiae  entitled  thereto,  for  cauae  oonatituting  a  statutory 
disqualification.  ['] 

Where,  on  the  application  of  the  husband  of  a  decedent,  who  waa 
ftlso  a  beneficiary  under  her  will  for  letters  of  administration  cum 
tettamento  annexo,  or  that  they  be  issued  to  the  public  administra- 
tor, it  appeared  that  of  the  three  residuary  legatees,  II.,  P.  and  S.^ 
H.,  who  claimed  to  be  entitled  to  letters,  was  the  wife  of  the  per- 
son against  whom  there  was  a  claim  in  favor  of  the  estate,  on  wiiicli 
an  action  was  pendiug  which  constituted  the  only  asset  unadmin> 
istered;  that  P.  was  an  executor  named  in  the  will  who  bad  beca 
removed,  and  that  8.  made  no  claim  to  letters, — Held,  that  H.  was 
entitled  to  letters  in  preference  to  the  petitioner  ;[*  J  that  the  fact 
that  the  only  asset  of  the  estate  was  a  claim  against  her  husband, 
did  not  disqualify  her.[*] 

Section  2603  of  the  Code  of  Civil  Procedure, — which  declares  that  the 
proceedings  for  procuring  letters  of  administration  or  letters  of 
administration  cum  te$tamento  annexe  for  the  successor  of  the 
original  holder  or  holders  of  such  letters,  shall  be  the  same  as  in  a 
case  of  intestacy, — was  not  intended  to  change  the  order  of  priority 
established  by  section  2648  of  that  Code,  but  sim.ply  indicates  the 
practice  that  must  be  followed  by  the  person  entitled  to  letters  in 
order  to  obtain  them.[^^^] 

Matter  of  Ward  (1  Bedf.  256)  ;[*,*,']  Bradley  v.  Bradley  (3  Id. 
612),[*  »]  followed. 

{DeMed  June  9,  1886.) 

Applioation  by  the  decedent's  hnsband  for  letters 
of  administration  cum  testamento  annexo^  etc. 

The  opinion  states  the  material  facts. 

RoLiiiKS,  S. — Of  the  three  persons  named  by  this 
testatrix  as  her  executors,  but  two  have  ever  taken 
letterd  testamentary,  and  the  letters  of  those  two  have 
been  revoked.  The  estate  is  now,  therefore,  without  a 
legal  representative.  The  husband  of  the  testatri:!t, 
who  is  a  beneficiary  under  her  will,  applies  for  letters 
of  administration  with  the  will  annexed.     He  alleges 
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in  his  i>etitioii  that  the  only  nnadministered  asset 
known  to  him  is  a  chose  in  action,  touching  which 
there  is  now  pending,  in  the  superior  court  of  the  city 
of  New  York,  a  e^^it  at  law,  wherein  the  late  executor 
is  plainti£F,  and  Mr.  Hay  ward,  the  husband  of  one  of 
the  daughters  of  the  testatrix,  is  defendant.  The 
petitioner's  application  in  his  own  behalf,  and  his  sug- 
gestion that,  if  that  application  be  denied,  letters 
should  issue  to  the  public  administrator,  are  opposed 
by  Mrs.  Hayward,  who  insists— 

1st.  That  there  is  no  occasion  for  making  an 
appointment  at  all ;  and, 

2d.  That  if  that  contention  is  pronounced  untena- 
ble, she  is  herself  entitled  to  letters  in  preference  both 
to  the  petitioner  and  the  pul^lic  administrator. 

Section  2648  of  the  Code  of  Civil  Procedure  pro- 
vides, among  other  things,  that  where,  because  of 
revocation  of  letters,  there  is  no  executor  or  adminis- 
trator cwnh  testamento  annexo  qualified  to  act,  letters 
of  administration  cum  testamento  annexo  shall  issue 
as  follows :  "  F-irst^  to  one  or  more  of  the  residuary 
legatees,"  &c.  Mrs.  Hayward  is  one  of  the  residuary 
legatees  under  her  mother^s  will ;  the  two  others  are 
her  brother.  Barker  Place,  the  deposed  executor,  and 
her  sister,  Mrs.  Sullivan.  Mrs.  Sullivan  makes  no 
claim  to  letters.  Barker  Place  is  of  course  disqual- 
ified. 
[']  First  I  think  that  the  claim  for  the  establish- 
ment of  which  the  removed  executor  was  prose- 
cuting an  action  at  the  time  of  the  revocation  of  his 
letters,  is  an  unadministered  asset  of  the  est^ie,  and 
that    the   surrogate   has   jurisdiction,    theref«,   to 

appoint  an  administrator  with  the  will  annexed. 

IT]  Second.  I  am  equally  clear  that  Mrs.  Hayward 

is  entitled  to  letters  in  preference  to  the  petitioner. 

The  circumstance  that  the  claim  referred  to  is  a  cause 

of  action  against  her  husband,  does  not  defeat  her  right 
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of  priority.  It  is  not  made  a  groaod  of  disqaalificatioii 
by  the  statute,  and  only  for  cause  that  consli 
P]  tutes  a  statutory  disqualification,  can  one  who  is 
otherwise  entitled  be  denied  letters  (Churchill  v. 
Prescott,  2  Brad/.  304  ;  Estate  of  Charles  Morgan,  8 
JV.  T.  Civ.  Pro.  77  ;  Emerson  v.  Bowers,  14  JV.  T.  449  ; 
McGregor  v.  McGregor,  3  Abb.  Ct.  of  App.  Dec.  92 ; 
Coope  V.  Lowerre,  1  Barb.  Ch.45\  O'Brien  v.  Neu- 

bert,  3  Dem.  156). 
£*]  Counsel  for  the  petitioner  claims  that  the  pro- 

visions of  section  2693  of  the  Code  would  justify 
the  surrogate  in  granting  his  client's  application.  That 
aection  declares  that  the  proceedings  in  procuring 
letters  of  administration  or  letters  of  administration 
cum  testamento  annexo  for  the  successor  of  the  orig- 
inal holder  or  holders  of  such  letters,  shall  be  **the 
same  as  in  a  case  of  intestacy."  But  this  declaration 
is  evidently  not  intended  to  change  the  order  of 
priority  established  by  section  2643 ;  it  simply  indi- 
cates the  practice  which  must  be  followed  by  the  per- 
son entitled  to  letters  in  order  to  obtain  their  issuance. 
A  claim  similar  to  that  which  is  set  up  by  this 
petitioner  was  urged  upon  Surrogate  MoVean  in  Mat- 
ter of  Ward  (1  Red/,  255). 
[']  Section  45,  title  2,  chapter  6,  part  6,  part  2  of 

the  Revised  Statutes  (3  Banks'  6th  ed.  83),*  pro- 
vided that  in  case  of  the  revocation  of  letters  of  all  the 
executors  or  administrators  of  an  estate,  the  surrogate 
should  issue  letters  of  administration  ^' with  the  will 
annexed,  or  otherwise,  as  the  case  may  be,  to  the 
widovg,  or  next  of  kin,  or  creditors  of  the  deceased,  or 
oth^j^  in  the  same  manner  as  hereinbefore  directed 
inflation  to  original  letters  of  administration." 

Section  14  of  the  same  titlef  established  the  order 
of  priority  to  letters  of  administration  with  the  will 


•  2  -R.  A  78,  5  45.  t  a  fi.  A  71,  $  14. 
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annexed.  (That  section  was  repealed  by  the  Laws  of 
1880,  chapter  245,  and  in  its  place  has  been  substituted 
section  2643  of  the  Code.)  Section  27  of  the  same  title^ 
established  the  order  of  priority  to  original  letters  of 
administration  in  cases  of  intestacy.    (That  section  is 

still  in  force.) 
[*]  It  was  held  by  Surrogate  MoVean,  that  sec- 
tion 45  {supra\  should  be  construed  as  declaring 
that  administration  cum  testamento  annexo  upon  the 
estate  of  a  decedent  who  had  died  testate,  should  ii^ 
all  cases  be  granted  to  applicants  in  the  order  of  pref- 
erence prescribed  by  section  14,  and  that  administrar 
tion  de  bonis  nan  upon  an  intestate's  estate  should  be 
granted  in  the  order  of  preference  prescribed  by 
section  27.  This  interpretation  was  subsequently 
approved  by  Surrogate  Calvin,  in  Bradley  v.  Bradley 

(3  Redf.  612). 
[^]  The  cases  above  cited  confirm  me  in  the  opinion 
that  the  provision  in  section  2693  of  the  Code  (which 
has  taken  the  place  of  section  45  [suprd]^  of  the  Rev. 
Stat),  that  in  case  of  the  death,  incapacity,  or  removal 
of  "  all  the  executors  or  all  the  administrators  to  whom 
letters  have  been  issued  ....  the  surrogate  must 
grant  letters  of  administration  to  their  successors  in 
like  manner  as  if  the  former  letters  had  not  been 
issued,"  means  that  for  ascertaining  rights  of  prefer- 
ence, resort  must  be  had  in  cases  of  testacy  to  section 
2643  of  the  Code,  and  in  cases  of  intestacy  to  section 
27  {supra)j  of  the  Revised  Statutes. 


*  a  iZ.  iS.  74,  J  27. 
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BEADLESTON,    Appbxlant,     v.    BEADLESTON, 

Rkspokdent. 

Supreme    Court,    First    DBPARTicisinr,    Gbkeral 

Term,  March,  1886. 

§  1769. 

Coumd  fm^^  When  granted  m  metumfor  dit&ree  vif%Bt  mifp&rm  rtpari — 

Pinoer/ar  court  to  grant 

There  ib  no  doubt  of  the  power  of  the  court  prior  to  the  entry  of 
judgment  in  Rn  action  for  divorce,  to  make  an  allowance  for  fee8|[*] 
but  after  judgment  has  been  entered  it  has  no  power  to  make  an 
order  requiring  the  husband  to  pay  any  sum  to  an  attorney  for 
services  which  he  has  theretofore  or  may  thereafter  render  to  the 
plaintiff  or  defendant  in  an  acdon  for  or  agaiost  the  wife.['] 

The  report  of  a  referee  in  an  action  for  divorce  having  been  filed 
only,  and  no  judgment  having  been  entered  thereon,  the  power  of 
the  court  to  make  an  allowance  to  the  wife  for  counsel  fees  is 
unquestionable,  and  whether  any  sum  shall  be  allowed  is  a  matter 
of  discretion. [^ 

Example  of  a  case  in  which  an  allowance  for  counael  fees  wu  prop- 
erly made  to  a  wife  who  was  the  defendant  in  an  action  for  divorce, 
after  the  referee  had  filed  a  report  adverse  to  her,  but  upon  which 
judgment  had  not  yet  been  rendered. [V] 

{Decided  March  5,  1886.) 

Appeal  from  an  order  grantiDg  to  the  defendant  an 
additional  allowance  of  $3,600. 

The  opinion  states  sufficient  facts. 

Samiiel  Untermeyer^  for  plaintiff-appellant. 

Dexter  A,  Hawkins  {Havokins  i&   Oedney^  attor- 
neys), for  defendant-respondent. 
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Bradt,  J. — This  action  was  brought  to  procure  an 
absolute  divorce  upon  the  ground  of  adultery.  The 
defendant  denied  the  adultery  charged  and  set  up  the 
commission  of  adultery  by  the  plaintiff.  The  cause 
was  referred,  and  application  was  made  for  a  counsel 
fee  and  alimony.  Counsel  asked  for  $5,000  upon  that 
application,  but  $1,000  only  was  granted  in  addition 
to  the  sum  allowed  for  alimony.  As  the  reference 
proceeded,  many  witnesses  were  examined  on  either 
side,  but  the  referee  reported  against  the  defendant, 
specifying  her  guilt  with  several  persons,  and  the 
report  was  filed.  An  application  was  then  made  for  a 
further  counsel  fee,  and  an  order  staying  the  plaintiff's 
proceedings  was  obtained,  so  that  the  motion  could  be 
heard  before  judgment  w£ls  entered  upon  the  report  of 

the  referee. 
[']  It  is  stated  in  the  affidavit  of  J.  Worden  Ged- 

ney,  the  attorney  for  the  plaintiff,  that  the  attor- 
neys and  counsel  for  defendant  have  already  expended 
in  necessary  expenses  in  defending  this  suit  more  than 
$1,000  beyond  the  whole  sum  allowed,  thus  leaving 
them  with  nothing  for  their  services,  and  on  account 
of  the  poverty  of  the  defendant,  they  have  no  means 
of  recovering  the  amount  of  their  expenses,  unless 
there  is  a  further  allowance.  And  thus,  it  would  seem, 
that  payments  of  $2,000  have  actually  been  made  in 
tlie  defense  of  the  action,  and  in  the  effort  to  establish 
the  criminality  of  the  plaintiff.  There  are  serious 
denials  of  these  allegations  contained  in  the  papers, 
and  as  to  all  the  material  facts  and  circumstances 
bearing  upon  the  propriety  of  a  further  allowance,  the 
contest  may  be  regarded  as  in  conflict.  The  affidavits 
pro  and  can  are  irreconcilable. 

The  learned  judge  who  heard  the  motion  disposed 
of  it  by  saying  that  after  a  very  careful  consideration 
of  the  matter,  he  was  of  the  opinion  that  the  court  had 
the  power,  and  that  it  ought  to  make  a  further  allow- 
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ance,  with  a  stay  of  the  plaintiff's  proceedings  un^il 
it  shall  have  been  paid.  And  he  seeuis  to  have  been 
influenced  very  much  by  the  fact  that  $2,000  had  been 
ex])ended  in  necessary  disbursements.  Assuming  this 
to  be  true,  if  the  allowance  of  $3,500  be  made,  then 
$3,500  will  be  received  for  the  professional  services 

rendered. 
[']  There  is  no  doubt  of  the  power  of  the  court, 

prior  to  the  entry  of  judgment,  to  make  an  allow- 
ance in  an  action  like   this  {Code^  §1769,  McQnienty. 

McQuien,  61  How.  Pr.  280). 
[*]  Although  after  the  judgment  has  been  entered 

this  court  has  no  jwwer  to  make  an  order  requir- 
ing the  husband  to  pay  any  sum  to  an  attorney,  for 
services  which  he  has  theretofore  rendered  or  may 
thereafter  render  to  the  plaintiff  or  defendant  in  an 
action  for  or  against  the  wife  (Winton  o.  Winton,  31 

Bun.  290). 
[*]  Tlie  report  of  the  referee  having  been  filed  only, 

and  no  judgment  having  been  entered  upon  it,  the 
power  of  the  court  to  make  the  order  for  an  allowance 
must  be  regarded  as  unquestionable  under  the  Code 
and  the  decisions  affecting  the  subject  in  this  State  ; 
and  whether  any  sum  shall  be  allowed  is  a  matter  of 

discretion. 
[*]  The  defendant  labored  under  the  disadvantage 

— and  it  is  quite  a  formidable  one,  it  must  be 
admitted — of  having  been  found  guilty  of  the  acts  of 
adultery  charged  ;  whicli  entitled  the  plaintiff  to  a 
divorce,  unless  the  report  be  set  aside.  Butj  neverthe- 
less, until  judgment  is  entered,  she  is  entitled  to  the 
protection  cf  the  court,  unless  the  evidence  establishes 
the  fact  that  her  defense  was  not  made  in  good  faith, 
or  her  opposition  to  the  action  was  distinguished  by 
extraordinary  and  unjustifiable  j^roceedings.  As  she 
is  without  means  and  the  defendant  has  the  ability  to 
pay,  the  expenses  incurred  by  her  should  be  paid. 
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and  some  compensation  given  to  her  counsel  for  their 
professional  services  in  her  behalf.  The  matter,  as 
already  suggested,  is  one  of  discretion,  and  the  learned 
justice  in  the  court  below,  in  the  exercise  of  that 
power,  and  after  a  very  careful  examination  of  the 
whole  case,  determined  that  some  additional  alIow« 
ance  should  be  granted.  Upon  an  examination  of  the 
case,  it  is  not  very  well  understood  how  his  conclusion 
can  be  interfered  with.  The  record  shows  many  cir- 
cumstances favorable  to  the  exercise  of  such  a  discre- 
tion, and  perhaps  many  militating  against  it ;  but 
weighing  them  all  together,  as  did  the  learned  justice 
in  the  court  below,  the  exercise  of  a  discretion  in  favor 
of  the  defendant  as  to  some  allowance  is  an  act  which 
may  not  be  interfered  with  without  doing  injustice. 
But  it  is  thought  that  the  learned  justice,  in  awarding 
$3,600,  was  under  the  impression  that  $2,0(X)  had  been 
expended  by  the  defendant  and  her  counsel.  But  such 
is  not  the  fact.  Assuming  that  the  sum  of  $2,000 
was  expended,  $1,000  of  it  had  been  contributed  by 
the  defendant ;  and,  therefore,  if  the  amount  of  the 
allowance  be  reduced  to  $2,500,  the  counsel  fee  will  be 
$1,600.  This  may  not  be  as  full  a  compensation  as 
might  be  expected,  but  the  plaintiflPs  success  and  the 
consequent  established  guilt  of  the  defendant,  must  in 
equity  affect  the  measure  of  compensation. 

For  this  reason,  the  order  must  be  modified  by 
reducing  the  amount  granted  for  additional  allowance 
in  the  court  below  to  $2,600,  and,  as  modified,  affirmed, 
without  costs  to  either  party. 

Daniels,  J.,  concurred. 
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ROSENWALD,  et  al.,  RkspoxVdents,  v.  THE  PHE- 
mX  INSURANCE  COMPANY,  Appu-lant. 

Supreme  Court,  First   Department,  New  York 
County,  Chambers,  July,  1886. 

§§  679,  1327,  1336. 

UndertcJting  on  appeal —  When  $uretff  mffidsnt — American  Surely  Cem- 

pany. 

Where,  upon  tho  jiutification  of  a  surety  company,  which  was  the 
surety  upon  an  undertaking  to  stay  execution  of  a  judgmeDt  pend- 
ing an  appeal  therefrom,  it  appeared  that  the  compnuy  had  a  capi- 
tal stock  of  $552,259.43  paid  in,  and  was  liable  on  bonds  given  in 
action  for  the  sum  of  $5,000,000,  and  had  full  collateral  security  for 
loss  thereon ;  that  it  was  liable  on  bonds  given  for  the  fidelity  of 
employees  in  the  sum  of  $12,000,000,  and  that  the  loss  on  such 
bonds  did  not  exceed  12}^  per  cent,  of  the  premium  received, — 
Beldy  that  the  surety  was  sufficient,  and  the  justification  should  be 
approved.* 

(Decided  July  12,  1886.) 

*  In  Gregory,  Respondent,  «.  New  York,  Lake  Erie  &  Western 
Rail  road  Company,  Appellant  (Supreme  Courts  Fir$t  Vepartmenty 
New  York  County,  Special  Term,  Decided  June  22,  1886),  exactly  the 
opposite  conclusion  was  reached. 

In  that  case  the  pluintifi  recovered  a  judgment  for  $5,536  against 
the  defendant,  who  appealed  and  gave  an  undertaking,  the  surety  on 
which  was  the  American  Surety  Company.  Its  sufficiency  being 
excepted  to,  that  company,  upon  justification,  showed  substantially 
the  same  facts  as  to  its  sufficiency  as  it  did  in  the  case  of  Rosenwald 
V.  Plicnix  Ins.  Co.,  above  reported.  The  p1aintiff*s  attorney  took  the 
ground  tliat  the  surety  should  bo  as  amply  sufficient  as  any  private 
person,  and  that  its  possession  of  collateral  security  added  no  weight 
to  its  sufficiency. 

Jacob  Framme^  for  plaintiff-respondent. 

AUtett  d  FuUcTy  and  Henry  Schmidty  for  defendant-appellant. 

Frederick  F.  Nugent,  for  American  Surety  Co. 

Judge  Van  Bkumt  held  that  the  surety  was  insufficient,  but  did 

not  file  any  written  opinion. 
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Justification  of  surety  on  undertaking  to  stay  exe- 
cution pending  appeal. 

The  plaintiff  having  recovered  a  judgment  against 
the  defendant  for  $4,676.77,  the  latter  appealed  and 
gave  an  undertaking  to  stay  execution  pending  the 
appeal,  the  surety  on  which  was  the  American  Surety 
Company,  a  corporation. 

The  plaintiff  excepted  to  the  sufficiency  of  this 
undertaking,  and  thereupon  notice  of  justification  was 
given.  It  appeared  on  the  jjisiilication  that  the  surety 
had  a  capital  of  $552,2.09.42  paid  in,  and  was  liable  on 
bonds  and  undertakings  given  in  actions  in  the  sum  of 
$5,000,000,  and  on  bonds  for  the  fidelity  of  employees 
and  other  persons  holding  positions  of  trust  in  the  sum 
of  $12,000,000.  It  also  appeared  that  the  surety  was 
fully  secured  against  loss  on  the  bond  given  in  actions 
by  collateral  security,  and  that  the  percentage  of  losses 
on  the  other  bonds  did  not  exceed  12J  per  cent,  of  the 
premiums  received  for  becoming  surety  thereon. 

Townsend^  Dyett  &  Einsteinj  for  the  plaintiff- 
respondent. 

Cited  Gregory  v.  N.  Y.,  Lake  Erie  &  Western  R. 
B.  Co.  (Reported  anle^  p.  444,  note), 

Oeorge  A.  Blacky  for  defendant-appellant. 

Frederick  F.  Nngenty  for  American  Surety  Com- 
pany. 

Barrett,  J. — When  it  is  considered  that  the  com- 
pany has  full  collateral  security  for  all  undertakings 
or  court  bonds,  and  when  it  is  also  considered  that 
the  percentage  of  losses  on  bonds  given  for  the  fidelity 
of  })ersons  holding  positions  of  trust  does  not  exceed 
12i  per  cent,  of  the  premium  received,  it  would  seem 
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that  the  surety  is  safficieiit.    The  same  result  follows 
even  if  50  per  cent,  of  the  reserve  premiums  be  taken 
as  the  measure  of  liability  on  such  trust  bonds. 
Justification  approved. 


ABENDROTH  v.  DURANT,  Impleaded,  etc. 

Supreme   Court,  First    Department,  New  York 
County,  Special  Term,  May,  1886. 

§  3238. 

Costi  to  abide  event —  When  defendant  againet  fffftom  a  judgment  ii  reeot- 

ered  ie  caneidered  the  sueeeerful  party ^  and  entitled  to 

eotts  awarded  to  abide  the  event. 

Where  a  judgment  was  reversed  od  appeal,  ^'itli  costs  to  abide  the 
event,  and  on  a  subsequent  trial  the  plaintiff  recovered  $3,388.53 
on  nine  causes  of  action ;  and  the  complaint  was  dismissed  as  to  three 
alleged  causes  of  action,  and  the  defendant  had  a  verdict  in  hiH 
favor  on  seven  alleged  causes  of  action,  involving  over  $35,000, — 
Held,  that  the  defendant  was  the  successful  party,  and  was  entitled 
to  costs  of  the  first  trial  and  of  the  appeal. 

First  National  Bank  v.  Fourth  National  Bank  (84  JV.  Y.  469),  fol- 
lowed; Union  Trust  Co.  v.  Whiton  (17  J3u/i,  598;  aflTd,  78  If.  7. 
491),  distinguished  and  not  followed. 

(Bedded  May  12,  1886.) 

Motion  for  a  new  taxation  of  costs. 

This  action  was  brought  to  recover  on  sundry 
claims  (assigned  to  the  plaintiff),  for  goods  sold  and 
delivered  ;  for  work,  labor  and  services  performed ; 
for  rent  of  real  property  ;  and  on  several  promissory 
notes,  and  accounts  stated.  The  complaint  set  oat 
nineteen  separate  causes  of  action,  and  the  plaintiff 
had  a  verdict  (by  direction  of  the  court)  on  nine  of 
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them  for  $3,888.63.  His  complaint  was  dismissed  as 
to  three  alleged  causes  of  action,  and  as  to  seven 
others  a  verdict  was  directed  in  favor  of  the  defend- 
ant. These  ten  caases  of  action,  on  which  the  plaint- 
iff was  thus  defeated,  involved  over  $35,000.  The  judge 
before  wbom  the  cause  was  tried  granted  an  extra 
allowance  of  2^  per  cent,  on  the  recovery  to  the  plaint- 
iff, and  an  extra  allowance  of  $/iOO  to  tbe  defendant. 
The  defendant  presented  a  bill  of  costs  to  the  clerk  for 
adjustment,  in  which  was  included  the  costs  of  a  first 
trial,  and  of  an  appeal  from  a  prior  judgment  which 
had  been  reversed  by  the  general  term,  with  costs  to 
abide  the  event.  The  clerk  allowed  such  costs,  and 
the  plaintiff  thereupon  made  this  motion. 

Norwood  &  Coggeshally  for  plaintiff  and  motion. 

ArnouXf  Ritch  <b  Woodford^  for  defendant,  op- 
posed. 

Andrews,  J. — The  plaintiff's  contention  is  sus- 
tained by  the  decision  in  tiie  Union  Trust  Com- 
pany V,  Whiton  (17  Hun,  693;  S.  C,  78  iV^.  Y. 
491).  Bat  while  the  court  of  appeals  in  that  case 
declined  to  interfere  with  the  construction  phiced 
by  the  general  term  upon  its  own  order,  it  sub- 
sequently held,  in  First  National  Bank  v.  Fourth 
National  Bank  (84  N.  7.  469),  construing  its  own 
order,  that  where  a  judgment  in  favor  of  the  plaint- 
iff was  reversed,  and  new  trial  ordered  costs  to  abide 
event,  plaintiff,  having  finally  succeeded,  was  entitled 
to  tax  costs  of  appeal  to  the  court  of  appeals ;  and 
the  decisions  of  the  special  and  general  term  holding 
the  contrary  view,  were  reversed  It  seems  clear, 
therefore,  that  the  rule  which  the  court  of  appeals 
intended  to  establish  in  cases  like  the  present,  is  to  be 
found  in  their  decision  in  the  last  named  case,  and 
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not  in  Union  Trust  Company  ©.  Whiton  ;  and  this  was 
the  view  taken  by  Judge  Barrktt  in  Comly  z. 
Mayor  (1  N.  T.  Civ.  Pro.  306),  although  this  decision 
was  mainly  placed  upon  the  ground  that  the  general 
term  had  directed  the  '^costsof  this  appeal  to  abide  the 
event,"  which  was  a  phraseology  different  from  that 
used  in  the  other  cases  above  named.  I  cannot  hold 
that  the  defendants  were  not  successful  when  the 
plaintiff  recovered  only  $3,888.63,  and  was  defeated  on 
several  alleged  causes  of  action,  amounting  to  ovrr 
$35,000,  and  when  an  extra  allowance  of  $oOO  had  be«^n 
made  to  them  by  Judge  Van  Bkunt  upon  the  ground 
that  they,  as  well  as  the  jilaintiff,  were  successful. 

The  motion  for  a  relaxation  must  be  denied,  \\i  a 
$10  costs. 


Estate  of  ALEXANDER  F.  STERLING,  Dkckasi::). 
Subrogate's  Court,  New  York  County,  July,  18i>U. 

§§  2602,  2636,  2638,  2685. 

Executor —  Wlien  not  romoved  on  account  of  non-residenee —  Wfien  nmi- 
reiidenoe  doe$  not  diaquali/y —  When  executor  excluded 
from  management  of  eetate. 

Where  a  petition  for  the  removal  of  executors  on  the  groand  that 
their  circumstances  were  such  that  they  did  not  afford  adequate 
security  for  the  due  administration  of  tlie  estate,  the  petition 
merely  alleged  them  to  be  **  men  of  inconsiderable  means,  not 
themEtelres  transacting  any  business  or  having  any  place  of  busi- 
ness/^— Held,  that  this  was  not  enough  to  justify  the  revocation  of 
the  letters  testamentary  issued  to  them.['] 

In  the  absence  of  opposition,  letters  testamentary  muy  properly  be 
issued  to  a  non-resident  of  the  State  without  the  giving  of  a 
bond,p,*]  and  where  they  have  been  so  issued,  they  cannot  be 
revoked  because  of  his  continued  non-residence,  nor  can  any  bond 
be  for  that  cause  required  of  him.[^*] 
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Where  one  of  the  persons  named  iu  a  will  as  executors  thereof  was  ti 
stockholder  of  a  foreign  corporation,  and  its  treasurer,  and  a  member 
of  its  board  of  directors,  and  another  person  named  in  such  will  a.s 
executor  was  the  cashier  of  said  corporation,  and  botli  of  them 
were  persoaally  engaged  in  ixn  office  of  said  cc)rportiti«)n  in  the  city 
of  New  York,  in  the  transaction  of  its  business,— ZfeW,  that  they 
had  an  office  for  the  regular  transaction  of  business  in  person 
within  the  meaning  of  section  2638  of  the  Code  of  Civil  Procedure, — 
which  provides  tlitit  a  person  named  as  executor  in  a  will  *'  agniast 
whom  there  is  no  objection  except  that  of  n  on -residence,  is  entitled 
to  letters  testamentary  without  giving  a  bond,  if  he  has  an  office 
within  the  State  for  regular  transaction  of  business  in  person,  and 
the  will  contains  an  express  provision  to  tiie  effect  that  ho  may  act 
without  giving  security. •'[•,') 

Where  one  of  three  <*xecutors  was,  under  the  will,  the  beneficiary  of 
the  rents,  profits  and  income  of  an  estate, — Seld^  that  the  other 
two  executors  wrM'e  entitled  to  the  custody  of  the  funds  of  the 
estate  to  such  beneficiary *8  exclusion,  and  an  order  would  not  bo 
made,  under  section  2602  of  the  Code  of  Civil  Procedure,  requiring 
a  deposit  of  the  property  of  the  estate  to  the  joint  creditor  of  the 
executors,  and  subject  to  their  joint  order. ['] 

Pmndy  v,  Bundy  (47  Barb.  185;  aff'd,  88  N.  T,  410),  followed.[»] 

{Decided  July  12,  1886.) 

Application  by  the  executrix  for  the  revocation  of 
letters  testamentary  issaed  to  her  co-execntors,  or 
that  they  be  required  to  deposit  the  funds  of  the 
estate  to  the  joint  credit  of  the  executrix  and  execu- 
tors and  subject  to  their  joint  order. 

The  facts  are  fully  stated  in  the  opinion. 
Oeorge  W.  Lyon^  for  petitioner  and  motion. 

Abraham  Underhill^  for  executors,  opposed. 

Rollins,  S. — ^This  testator  left  at  his  decease  real 
and  personal  property  of  the  value  of  about  fifteen 
hundred  thousand  dollars.  By  his  last  will  and  testa- 
ment, which  was  admitted  to  probate  in  February, 

Vol.  IX. -29 


4o0  CIVIL    PROCEDURE    REPORTS. 

Estate  of  Sterling. 

1885,  he  appointed  his  daughter,  Margaret  S.  Posrley, 
executrix,  and  Hugh  Cheyne  and  John  Scott  (whom 
he  characteriised  as  his  ^'friends''),  executors,  declar- 
ing that  be  bad  entire  confidence  in  their  integrity, 
and  therefore  directed  that  they  should  not  be 
required  to  give  bonds  for  the  faithful  performance  of 
their  duties. 

Upon  the  day  the  will  was  admitted  to  probate  let- 
ters  testamentary  were  granted,  no  person  objecting, 
to  all  three  of  the  above  named  i)ersons.  At  that  time 
neither  Mr.  Cheyne  nor  Mr.  Scott  was  a  resident  of 
New  York.  They  both  resided  and  have  ever  since 
resided  in  the  State  of  New  Jersey. 

The  decedent's  entire  estate,  except  a  compara- 
tively small  amount  bequeathed  as  legacies  and  annu- 
ities, is  given  by  the  will  to  his  executors  and  execu- 
trix upon  certain  specified  trusts.  They  are  vested 
with  authority  to  sell  all  or  part  of  the  real  property 
in  their  discretion,  to  invest  the  proceeds  thereof  and 
the  proceeds  of  the  personal  estate,  to  collect  and 
receive  thQ  rents  and  income,  and  to  ''apply  the  said 
rents  and  income,  as  they  accrue,  to  the  use  of  my 
(his)  daughter,  Margaret  S.  Postley,  during  the  term 
of  her  natural  life,  and  at  her  death  the  said  trust 
property  shall  go  to  her  issue,  if  she  leave  any,  but  if 
she  leave  no  issue,  then  my  said  executors  shall  pay 
out  of  the  said  trust  property- to  my  son-in-law,''  &c. 
Mrs.  Postley,  thus  named  in  the  will  as  executrix  and 
cestui  que  trusty  has  filed  a  petition  asking  for  relief 
in  various  forms  against  executors  Cheyne  and 
Scott. 

First.  I  am  asked  to  revoke  the  testamentary 
letters  of  the  respondents  upon  the  ground  that  within 
the  meaning  of  subdivision  5  of  section  2686  of  the  Code 
of  Civil  Procedure,  their  '*  circumstances  are  such  that 
they  do  not  afford  adequate  security  for  the  due 
administration  of  the  estate." 
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[»]  This  claim  is  not   supported    by  the  proofs. 

Indeed,  theaveitnents  of  the  petition,  even  consid- 
ered apart  from  the  answer,  do  not  make  out  a  case  for 
revocation  of  letters  under .  such  fifth  subdivision. 
The  respondents  are  alleged  to  be  ^'  men  of  inconsid- 
erable means  not  themselves  transacting  any  business 
or  having  any  place  of  business."  That  is  all ;  and 
that  is  not  enough  (Martin  v.  Duke,  6  Iie(if.  697; 
Grrubb  V.  Hamilton,  2  Dem.  414). 

Second,  The  fact  that  the  respondents  reside  with- 
out the  State  of  New  York  is  claimed  to  justify  and 
require  the  revocation  of  their  letters  or  the  exaction 
of  a  bond  for  the  petitioner's  protection. 

In  opposition  to  this  claim  it  is  urged  that  as  the 
respondents  were  non-residents  when  they  obtained 
such  letters,  the  mere  continuance  of  that  status  is 
not  of  itself  a  sufficient  ground  either  for  pronouncing 
sentence  of  revocation  or  for  requiring  security. 

Section  2636  of  the  Code  of  Civil  Procedure  pro- 
vides that  immediately  after  a  will  has  been  admitted 
to  probate  the  persons  therein  named  as  executors, 
who  are  competent  by  law  to  serve,  and  who  appear 
and  qualify,  *'  are  entitled  to  letters  testamentary," 
unless  before  such  letters  are  granted  some  person 
interested  in  the  estate  interposes  an  objection,  in  the 
manner  by  such  section  indicated.  The  grounds  upon 
which  letters  must  or  can  be  refused  in  case  objection 
is  made  to  their  issuance  are  nowhere  specified  in  the 
Code.  A  statute  in  force  at  the  time  the  Code  was 
enacted  and  abrogated  by  the  General  Repealing  act 
of  1880  {Laws  of  1880,  chap.  245),  declared  that,  with 
certain  exceptions,  which  need  not  now  be  specified, 
a  non-resident  applicant  should  not  be  granted  letters 
testamentary  except  upon  giving  a  bond  (§  7,*  article 
1,  title  2,  chap.  6,  part  2,  Revised  Statutes,  3  Banks, 
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6th  ed.  73).  While  there  is  now  no  direct  and  explicit 
provision  of  law  that  an  objection  to  the  issuance  of 
letters  testamentary  on  the  ground  of  the  non-residence 
of  the  applicant  must  be  sustained,  unless  such  appli- 
cant executes  a  bond  for  the  faithful  discharge  of  his 
duties,  the  legislature  has  indicated  by  section  2638  of 
the  Code  its  adherence  to  the  policy  of  the  repealed 
statute.  That  section  impliedly  recognizes  the  force 
of  an  objection  based  upon  non-residence,  by  declar- 
ing that  such  an  objection  shall  not  prevent  the  issu* 
ance  of  letters  if  the  applicant  shall  give  a  bond  as 

prescribed  by  law. 
["]  In  the  absence  of   such  opposition,  however, 

letters  may  be  properly  issued  without  a  bond,  as 
they  were  in  fact  issued  in  the  case  at  bar  (Estate  of 
Demarest,  1  iV.  Y.  Civ.  Fro.  302  ;  Estate  of  Vernon, 
1  Id.  304). 

Now,  the  grounds  upon  which  letters  may  be 
revoked  are  set  forth  in  the  eight  subdivisions  of  sec- 
tion 2685  of  the  Code.  None  of  these  subdivisions 
can  be  claimed  to  have  any  reference  to  the  question 
of  non-residence,  except  the  sixth,  and  possibly  the 
first.  The  sixth  is  clearly  inapplicable  to  such  a  situ- 
ation as  here  exists,  being  in  express  terms  limited  to 
the  case  of  an  executor's  removal  or  intended  removal 
from  the  State  after  the  issuance  of  letters.  Subdivi- 
sion 1  is  operative  only  **  where  the  executor  was, 
when  letters  were  issued  to  him,  or  has  since 
become  incompetent   or   disqtmli/ied  by  law  to  act 

as  such.^^ 
[*]  It  is  insisted  by  the  petitioner's  counsel  that 

the  case  at  bar  falls  within  the  subdivision  just 
quoted.  I  am  of  a  different  opinion,  and  for  several 
reasons. 

First.  Because  if  that  subdivision  relates  to  non- 
residence  at  all,  it  covers  cases  in  which  an  executor 
becomes  a  non-resident  a/ter  as  well  as  cases  in  which 
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he  was  a  non-resident  b^ore  obtaining  letters.  But 
sucli  cases  are  distinctly  and  expressly  provided  lor 
by  subdivision  6.  Of  two  possible  constructions  of 
subdivision  1  that  should,  of  course,  be  preferred, 
otiier  things  being  equal,  which  does  not  make  sub 
division  6  utterly  superfluous. 

Second.  For  the  reasons  stated  by  Surrogate  Liv- 
ingston and  Surrogate  Calvin  in  Estate  of  Demurest 
and  Estate  of  Vernon  {supra),  I  hold  that  these 
respondents  are  not  now  and  were  not  at  the  time  of 
obtaining  letters  incompelent  or  disqualifled  by  the 
fact  of  non-residence  to  act  as  executors.  On  the  con- 
trary, in  spite  of  such  non-residence  they  are  and 
were  competent  and  qualified,  within  the  meaning  of 
section  2638. 

Third.  There  is  still  another  reason  for  holding 
that  an  executor's  non-residence  is  not  sufficient  war- 
rant for  revoking  his  letters,  where  he  wa3  such  non- 
resident at  the  time  the  letters  were  granted  and 
where  his  statics  as  such  non-resident  has  remained 
unchanged. 

In  the  attempted  transference  into  the  Code  of  the 
well  considered  scheme  of  the  Revised  Statutes  in 
regard  to  non-resident  executors,  an  important  provis 
ion  seems  to  have  been  overlooked.  I  refer  to  the 
provision  which  permitted  an  executor,  whose  letters 
were  sought  to  be  revoked  on  account  of  his  removal 
or  intended  rf  moval  from  the  State,  to  prevent  such 
revocation  by  the  interposition  of  a  bond  (§§  20  and 
21,  title  2,  chap,  vi.,  part  2,  Rev.  Stat.,  8  Banks*  [6th 
ed.]  75).*  As  the  law  now  stands,  this  is  impossible 
If  it  is  shown  that  after  the  grant  of  letters  an  execu- 
tor has  abandoned  his  residence  within  the  Stat«,  or 
is  about  to  abandon  it,  the  surrogate  must  (except  in 

■  ■■   '■■■  ■—.--«<        ■■  ■      ■■■■■.        .  ..       ■ .  I      I 

♦  3  A  5.  72,  §1  20,  21. 
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oerlaia  cases  wbicli  will  hereafter  be  noted),  decree 
revocalian. 

Now,  if  section  2085  covers  cases  of  non-residence 
which  existed  at  the  time  of  the  grant  of  letters,  this 
result  follows:  that  though  in  the  absence  of  objec- 
tion, a  non  resident  execator  has  an  absolute  right  to 
letters  even  without  giving  a  bond,  and  thougli  he  has 
that  right,  even  in  the  face  of  objection,  upon  furnish- 
ing such  bond,  the  letters  must  as  soon  as  granted  be 
taken  away,  if  any  person  interested  in  the  estate 
demands  it. 

An  interpretation  which  involves  such  absurd  con- 
sequences should  certainly  be  avoided  if  the  language 
to  be  interpreted  is  capable  of  some  other  sensible 

construction. 
[']  For  the  foregoi  ng  reasons  I  hold  that  when  let- 

ters have  been  issued  to  a  non-resident  executor, 
they  cannot  be  revoked  merely  because  of  his  con- 
tinued non-residence,  nor  can  any  bond  be  for  that 
cause  required  of  him. 

Third.  It  is  claimed  by  the  respondents  that  even 
if  they  are  wrong  in  the  contention  that  I  have  just 
sustained,  they  are  entitled  to  retain  their  letters  tes- 
tamentary without  giving  bond,  by  virtue  of  the  last 
clause  of  section  2638  {supra^.  Tliat  clause  declares 
that  a  person  named  as  executor  in  a  will,  '^against 
whom  there  is  no  objeciion  except  that  of  non-resi- 
dence, is  entitled  to  letters  testamentary  without  giv* 
ing  a  bond,  if  he  has  an  office  within  the  State  for  the 
regular  transaction  of  bnsinej^s  in  pei'son,  and  the  will 
contains  an  express  provision  to  the  effect  that  he  may 
act  without  giving  security."  There  is  no  dispute 
al)out  the  facts  to  whioh  this  provision  is  claimed  to 

be  applicable. 
[*]         The  Singer  Manufacturing  Co«  is  a  foreign  cor^ 
poration  organized  under  the  laws  of  New  Jersey. 
It  has  had  for  many  years,  and  now  has,  an  office  in 


f 


\- 


I  CIVIL    PROCEDURE    REPORTS.  456 


I  Estate  of  Sterling. 


the  ciry  of  New  York.  In  that  office  both  of  these 
respondents  are  personally  engaged  from  day  to  day 
in  the  transaction  of  the  business  of  the  corporal. on. 
One  of  them,  Mr.  Cheyne,  is  a  stockholder  of  such 
corporation,  its  treasurer,  and  a  member  of  its  board 
of  directors.  The  other,  Mr.  Scott,  has  long  been, 
and  is  now,  its  cashier.  Mr.  Commissioner  Throop, 
in  a  note  to  section  2638  of  his  edition  of  the  Code, 
says  that  that  section  is  intended  as  a  consolidation 
of  a  part  of  section  6,  tit.  2,  chap,  vi.,  part  2,  Rev. 
Stat.*  (3  Banks'  [5th  ed.],  165),  and  of  chapter  657  of 
the  Laws  of  1873 — and  adds  that  ^^  the  description  of 
a  person  having  a  place  for  the  transaction  of  business 
within  the  State,  has  been  modified  so  as  to  correspond 
with  the  expression  used  in  pari  materia  throughout 
this  act" — (that  is,  throughout  part  2  of  the  Code). 

The  Revised  Statutes  (section  7  of  the  title  just 
cited)  made  the  issuance  of  letters  to  non  resident  ex- 
ecutors conditional  upon  the  execution  of  a  bond, 
alUowing  no  exception  in  case  of  such  non-residents 
as  might  be  engaged  in  business  within  the  State. 
This  provision  was  amended  by  the  act  of  1873,  above 
referred  to,  so  as  fo  read  as  follows  : 

''  Such  non-resident  executor  may  receive  such 
letters  without  bonds  if  the  testator,  by  words  in  his 
last  testament,  has  requested  that  his  executor  be 
allowed  to  act  without  giving  bonds,  and  if  sv^7i  exec- 
viar  has  his  usual  place  of  business  within  this 
Stated 

There  could  scarcely  have  been  any  difficulty  in 
interpreting  that  provision.  I  think  that  such  a  case 
as  the  present  would  clearly  have  fallen  within  it. 
Now,  does  the  provision  by  which  it  has  been  dis- 
displaced  cover  substantially  the  same  ground,  or  has 
it  a  narrower  scope  or  a  wider  ? 
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Sections  3160  and  3169  of  the  Code  are  evidently 
the  sections  to  which  Mr.  Throop  refers  in  his  note 
above  quoted.  Section  3160  provides  that  where  tlie 
plaintiff  in  an  action  brought  in  the  marine  court  has 
''an  office  for  the  regnlar  transaction  of  business  in 
person"  within  the  city  of  New  York,  he  shall  be 
deemed  a  resident  of  that  city  within  the  meaning  of 
sections  3268  and  3269,  which  relate  to  security  for 
costs.  Section  3169  prescribes  the  proofs  necessary  to 
be  adduced  in  obtaining  from  a  justice  of  the  marine 
court  a  warrant  of  attachment,  and  dBclares  that  when 
the  ground  of  the  application  is,  that  the  defendant  is 
n  non-resident  of  the  city  of  New  York,  it  must  appear 
by  affidavit  that  such  defendant  ^^  has  not  an  office 
within  that  city  where  he  regularly  transacts  business 
in  person." 

From  Mr.  Throop' s  preliminary  note,  to  the  title 
of  which  sections  3160  and  3169  from  a  part,  it  appears 
that  in  his  view  those  sections  were  meant  to  be  a 
substantial  reproduction  of  chapter  136  of  the  Laws  of 
1876,  which  declares  that  "  no  person  being  a  resident 
of  the  State  of  New  York,  who  shall  have  a  place  of 
business  in  the  city  of  New  York,  shall  be  deemed  to 
be  a  non-resident  under  the  provisions  of  this  act." 

I  agree  with  Mr.  Throop  in  thinking  that  the 
expression  '* usual  place  of  business"  as  it  was 
[']  employed  in  chapter  657  of  the  Laws  of  1873  is 
co-extensive  in  meaning  with  the  expression 
'^  office  for  the  regular  transaction  of  business  in  per- 
son," now  appearing  in  section  2638.  And  upon  the 
proofs  submitted  in  this  proceeding,  I  hold,  that  by 
virtue  of  the  last  clause  of  that  section,  the  respon- 
dent executors,  when  they  obtained  letters,  would 
have  been  entitled  thereto  without  a  bond,  even  though 
the  grant  of  such  letters  had  been  opposed  on  the 
score  of  non-residence,  and  that  accordingly  the  appii- 
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cation  for  the  revocation  of  letters  because  of  such 
lion- residence  must  be  denied. 

FouKTfi.  The  petitioner  asks  that  in  case  she  shall 
I  be  found  entitled   to  no  other  relief,   the  surrogate 

i  shall,  in  the  exercise  of  his  discretionary  authority 

under  section  2602,  direct  a  deposit  of  the  property  of 
the  estate  to  the  joint  credit  of  the  executors  and  ex- 
ecutrix, and  subject  to  their  joint  order. 
[•]  I  should  give  this  direction  if  I  did  not  feel 

constrained  by  the  authority  of  Bundy  v.  Bundy 
(47  Barb.  136 ;  affd,  38  N.  Y.  410),  to  sustain  the 
respondents*  contention  that,  in  view  of  the  provisions 
of  the  will  making  the  petitioner  the  beneficiary  of 
the  rents,  profits  and.  income,  they  themselves  are 
entitled  to  the  custody  of  the  funds  of  this  estate  to 
the  petioner's  exclusion.  I  cannot  find  that  Bundy 
V.  Bundy  has  ever  been  overruled  or  adversely  criti- 
cised. 

The  petitioner's  application  must  be  in  all  things 

denied. 
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considered  the  successful  party,  and,  therefore,  entitled  to 
costs  awarded  to  abide  the  event 446 

Amount  of,  on  motion  for  judgment  on  special  verdict. . . .  177 
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Pag« 
On  amotion  for  a  new  trial  on  newly  discovered  evidence  and 

on  the  grouud  of  surprise,  only  motion  costs  can  be  granted. ..  43 
— *-  When,  iu  action  lu  which  interpletider  has  been  ordered, 

discretionary 137 

To  whom  should  be  awarded  where  both  parties  equally 

successful 157 

Court  has  no  power  to  add  to  or  deduct  from  costs  allowed 

by  statute 177 

Amount  of  costs  of  proceeding  for  foreclosure  of  mortgage 

by  advertisement 236 

Papers  required  to  be  served  and  furnished  court  on  motion 

for  new  taxation  of  costs 236 

What  paper  may  be  used  on  motion  for  new  taxation   421 

Disbursements.  When  cost  of  copy  of  stenographer's  min- 
utes taxable  ns  a  necessary 421 

When  cost  of  copies  of  map  annexed  to  case  on  nppval  not 

allowed 421 

See  '*  Btknooraphkr's  Mdcutbs." 

OOXTNTXSR-OIiAIM — See  *'  Pleadings,  Counter-claim.'*^ 
DBATH — Sec  **  Abate^bnt  and  Revival/' 
DBBD-See  ''Advbhsb  Possession/' 

DBFINrnONS— Affidavit 277 

Issue 203 

Lien 378 

A(  tion  for  injury  to  personal  property 249 

DBMURRZSR  — See  **  Pleadings:"  '*  Drmuurf.k.^' 
DISCOVERY —See  **  Examination  op  Party  bkfohb  Trial." 
DISTRIOT  COURT  IN   THE   CITY  OF   NEW  YORK— bee 

**  Interpleader;*'  **  Judgment." 
DIVORCE — Power  of  court  to  allow  amendment  of  (summons  in 

action  for 4:>2 

When  summons  in   action  for,  not  void,  because   it  omits 

notice  of  the  nature  thereof 482 

When  void  because  process  not  personally  served. . .    328 

Void  judgment  of,  not  rendered  binding   by  acquiescence 

therein a28 

Power  of  court  to  grant  counsel  fees  in  action  for 440 

When  granted  in  such  action  jifter  adverse  report. 440 

See  **  Contempt;'*  ** Husband  and  Wipe;"  **  Separation." 

DOMIOILB^When  husband's  and  wife's  different 828 

DOWER — Right  of  widow  to,  when  not  affected  by  her  adul- 
tery    828 

Partition  of  lands  held  in  common  not  prevented  by  wife's 

inchoate  right  of  dower 182 
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See  "  Partition/' 

BJBOTMSNT— When  action  of,  need  not  be  bronght  in  name 
of  ownner'8  grantor 426 

'When  equitable  title,  no  defense ^  426 

Redemption  of  leasehold  by  mortgngee  thereof  when  mort- 
gagor has  been  ejected  for  non-payment  of  ground  rent 360 

See  **  Abatsubnt  and  Revival.  " 

BQUITABUEI  ACTION— Cannot  be  maintained  if  there  is  a 
clear  legal  remedy 336 

See  **MAin>AMUs;"  **  Parties;*'  Trial." 

BVCDBNOB — The  duties  of  consignees  cannot  bu  established 
by  witnesses  ivho  are  dealers  in  the  articles  coH>4igned,  nor 
can  the  opinion  of  am  expert  as  Id  their  duties  be  given  in 
evidence 3.^1 

Testimony  as  to  conversutioti    with  dccciicni    in  action 

against  executor 20 1 

Party  in  interest  cannot  testify  tiiat  converbuiimi  tlid  or  did 

not  take  place  between  him  and  deceased 204 

Wlien  party  to  action  tiguinst  a  corporation  may  testify  to 

:i  personal  transaction  with  a  deceased  officer  or  ngcnt  of  the 
corporation 21)  I 

WiMLt  may  be  controversed  under  general  denial 81 

Proof  of  title  in  action  «»f  replevin b4 

Sec  **  Commission;"  **  Rkplrvin." 

EXAMINATION  OF  PARTY  BBFORB  TRIAI.-PriHUiction 
of  books  and  papers  of  corporate  defendant  on,  may  be 
required 304 

When  necessity  for  sufficiently  shown 304 

That  examination  is  sought  lor  purpose  of  proving  fraud  on 

part  of  the  party  to  be  exiiniinid  does   not  warrant  refusal  of 
order 304 

Failure   to  state  grounds   of   belief  in   affidavit  does   not 

deprive  court  of  jurisdiction  to  issue  order 304 

Not   necessary   that  affidavit    state   a  complete    cause   of 

action 304 

Power  of  court  to  order  before  action  brought 1 

Refusal  to  submit  to  an  examination   under  such  an  order 

is  a  contempt  and  punishable  as  such 1 

To  put  party  in  contempt  for  failing  to  submit  to  an  exami- 
nation, the  order  therefor  must  l)e  personally  served  on  him; 
service  on  his  attorney  is  not  sufficient 300 

BXCHANGB — Interpretation  of  by-law  of  incorporated, 
respecting  the  transfer  of  membership  therein ...    149 
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—  Instftnce  of  case  in  which  right  to  have  a  certificate  of  mem- 
bership transferred,  not  enforceable  by  maadamus 149 

BZfiOUTION — Wlien  person  whose  lands  are  sold  under, 
becomes  tenant  at  sufferance ,..,..-. 426 

Lien  of,  attaches  only  to  such  property  as  can   bo  levied 

upon  and  sold * .  . .  ^  • 274 

Lien  of,  is  lost  unless  property  is  actually  levied  upon  and 

sold  during  life  of  execution     274 

Demand  of  sheriff  for  property  does  not  create  such  a  lien 

thereon  as  would  entitle  the  creditor  to  an  order  for  its  delivery 
to  a  receiver  appointed  in  supplementary  proceedings  after 
return  of  the  execution  unsatisfied 274 

When  writ  of  possession  not  executed 8ftO 

Shcriff^s  return,  how  far  conclusive 360 

SZBOOTOR  AND  ADMINISTRATOR— Letters  of  adminis- 
tration cufm  testamento  arniexo  to  whom  issued 435 

When  conflicting  interests  of  applicant's  husband  does  not 

disqualify  her : : 435 

Wlien  non-residence  does  not  disqualify  executor 448 

When  executor  not  removed  on  account  of  non-residence. .   448 

When  held  to  have  a  place  of  business  within  the  8tatc. . . .  448 

When  letters  of  administration  may  be  revoked 243 

What  false  suggestions  of  a  material  fact  will  authorize 243 

When  not  required  to  ameivd  or  file  further  inventory   230 

Correctness  of  inventory  not  triable  except  on  accounting. .  230 

Right  of,  to -sell  personal  estate  to  provide  means  for  the 

payment  of  debts 56 

When  each  of  two  or  more  executors  have  full  control  of 

assets 50 

When  one  of  three  executors  is  also  beneficiary  under  the 

will,  the  other  two  have  right  to  exclusive  control  of  the  trust 

fund 448 

When  executor  not  required    to  deposit  funds  subject  to 

joint  order  of  the  executors 448 

Power  of  surrogate  to  restrain  from  exercising  functions  of 

ofilce 56 

Instance  of  case  in  which  application  for  order  restraining 

executors  from  selling  property,  etc.  denied 56 

Fees  of  executor,  how  and  from  whom  collected,  and  how 

determined,  where  separate  and  distinct  trusts  were  created  by 

the  will 28 

FACTOR — When  not  acting  in  fiduciary  capacity 22*3 

FEES— See  **DivoiiCE;"  **  Costs;"  **  Foiikclosukk;'*  **  Kii- 
CEiVEHs;"  ** Referee;"  **Sepauation/' 

Vol.  IX.— 30 
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FORSOLOSURE — Actions  for,  of  mortgnge  on  real  property  is 
nut  «'u  contract  within  the  meaning  of  siibdivisioa  one  of  sec- 
tion 484  of  the  Code  of  Civil  Procedure,  but  is  an  action  in 
nm 141 

Commissions  of  receiver  appointed  in  action  for  foreclosure 

of  corporate  mortgage lliJ 

See '* Consolidation  op  Actions;"    "Costs;"    "Receiv- 
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FRAUD— When  action  for  goods  sold  through  false  pretenses  is 
ou  contract 249 

Jt  seemSy  that  if  such  action  was  not  on  contract,   it  would 

be  for  an  injury  to  personal  property 249 

GUNUBJLL  AS8IQN2CBNT— See  *^  Assignment  for  Benefit 
OP  Cii editors." 

GUARDIAN — When  surrogate  cannot  revoke  letters  of  guard- 
ianship of  an  infantas  estate 24:] 

When   letters  of  guardianship  of  infantas  person  may  and 

should  be  revoked 24o 

Suit  concerning  infantas  personal  estate  cannot  be  brought 

by  general 14G 

GUARDIAN  AD  IJTBM— Provisions  of  Code  of  Civil  Pro- 
cedure requiring  appointment  of,  before  summons  issued  iu 
name  of  infant  plaintiff  are  mandatory  and,  therefore,  jurisJic- 
tional 48 

If,  not  appointed  for  infant  plaintiff  he  is  not  properly  in 

court  and  his  cmnplaint  must  be  dismissed 48 

Motion,  that  an   order   appointing,  of   infant   plaintiff  be 

granted  and  filed  with  the  usual  petition,  consent  and  afiidavit 
fiiinc  pro  tunc  cannot  be  granted  after  dismissal  of  action 48 

See  *'  Costs;"  '*  Infant." 

EULBSAS  CORPUS — Discharge  of  person  imprisoned  for  con- 
tem pt,  on 402 

HIGHWAY  COMMISSIONERS— See  ''  Certiorari." 
HUSBAND  AND  WIFH— Marriage  a   status  which  cannot  be 

put  cjff  at  the  pleasure  of  the  parties oC'» 

WI»en  domiciles  of,  different i3::8 

Sc'j  **  Divorcb;"    **  Dowkr;"    **  Partition;"    **  SiiPAUA- 


TION." 


IMPRISONMENT— When  application  of  insolvent  debtor  for 
his  discharge  from,  denied    , 17 

INFANT— Suit  relating  to  personal  estate  of,  cannot  be  brought 
bv  <^(>nL*rul  {Tuardian  but  must  be  brought  in  infantas  name  bv 
guardian  ad  litem 146 

See  ** Costs;"  **  Guardian;"  ** Guardian  ad  litem.''' 
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INSOIiVBNT  ASSIONMBNT— See  '*  Assignment  for  Bene- 
fit OF  Ckkditors." 

INSOIiVBNT  DEBTOR— Discharge  of,  from  his  debts 192 

Order  to  show  cause  wliy  discharge  should  not  be  grunted, 

how  served 192 

What  record  must  show 192 

If  fact  that  court  acquired  jurisdiction  is  not  shown  by  the 

record  it  cannot  be  shown  by  parol  evidence 192 

See  **  Assignment  for  Benefit  of  Creditors." 

INSPSCTION— See  *  *  Examination  of  Party  bbpokb  Trial 
INTI-RIjOCUTORY  judgment— See  **  Appeal." 
INTERPLEADER — Under  the  Code  is  not  in  the  nature  of  a 
suit  in  equity,  but  is  a  remedy  designed   for  use  in  common 
law  courts  and  to  whicli  suitors  in  a  district  court  in  the  City 

of  New  York  may  resort 183 

Practice  when  ordered  in  district  court 133 

Costs  of  action  in  which  interpleader  ordered  on   motion, 

are  discretionary 137 

Remedy  provided  by  Code  is  concurrent  with  interpleader 

in  equity .* 137 

To  whom  costs  should  be  awarded  where  plaintiff  and' party 

interpleaded  are  equally  successful 137 

ISSUE — The  word,  apart  from  its   technical  definition  involves 
the    notion    of    something   in   dispute    between   contending 

parties 293 

JOINDER  OP  ACTIONS — See  **  Consolidation  of  Actions;" 

*  *  Pleading  s.      Complaint, " 
JOINT  DEBTORS— When  judgment  may  be  rendered  against 

one  of  several  dofendauts  on  an  alleged  joint  liability 874 

When  answer  in  which  several  defendants  join  in  action  on 

an  alleged  joint  liability  admits  the  individual  liability  of  one 
of  such  defendant's  judgment  against  him  may  be  ordered  on 

the  answer 374 

See  '*  Judgment;"  **  Offer  of  Judgment." 

JUDGMENT — When  assignee  of,  is  necessary  party  to  motion 

to  open  default  and  set  aside  judgment 78 

Court  requiring  security  as  condition  of  opening  judgment 

taken  by  default,  may  determine  its  form,  and  if  the  security 
given  answers  the  requirements  of  the  order  and  is  approved 

of,  the  relief  granted  follows  as  of  course. .    69 

Sureties  on  bond  given  on  opening  default  need  not  justify 

unless  order  or  court  requiring  security  directs  them  to 69 

Remedy  when  security  insufficient 69 
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Justice^s,  docketed  in  couuty  clerk's  office  Is  judgment  of 

county  court 93 

Suit  upon  judgment  recovered  in  action  in  justice *8  court 

against  two  joint  debtor^s  one  of  whom  was  not  served,  and 
docketed  in  the  county  clerk's  office  against  the  one  served 
only,  properly  brought  against  the  debtor  served,  alone 98 

Action   upon   judgment  recovered   in  justice's  court   and 

docketed  in  county  clerks  office  properly  brought  under  Code 
of  Procedure  within  twenty  years 93 

Form  of,  in  action  of  replevin 23 

See  "Appbal;"  **  Joint  Dkbtoks;'*  **  Judgment  Credit- 
or's Action;"  "Offer  of  Judgment;"  "Surrogate's 
Court." 

JT7DGMCNT  ORBDITOR'S  ACTION— Judgment  in,  setting 
aside  fraudulent  conveyance,  does  not  affect  lien  of  other 
judgments  against  the  debtor 64 

Judgment  establishing  lien  of  judgment  on  real  property 

the  legal  title  to  which  is  not  in  the  debtor,  does  not  affect 
the  rights  or  remedies  of  other  judgment  creditors  of  such 
debtor 64 

While  judgment  creditors  may  unite  in  an  action  to  set  aside 

a  fraudulent  conveyance  made  by  their  debtor,  they  are  not  all 
necessary  parties  thereto 64 

Court  has  power  to,  but  is  not  required  to  compel  plaintiff 

in  judgment  creditor's  action  to  set  aside  fraudulent  convey- 
ance, to  bring  in  as  defendants  other  judgment  creditors  of  his 
debtor 64 

See  **  Supplementary  Proceedings." 

JtTRIdDIOnON — Objection  to  want  of,  of  a  superior  city  court 
is  waived  unless  taken  by  nnswer  and  that  although  the  com- 
plaint contains  averments  supporting  it 394 

When  personal  service  of  pnjcess  necessary  to  confer 328 

When  imperative  that  court  exercise  its  jurisdiction 293 

See  *' Surrogate's  Court." 

JXXSTIOB  OP  THE  PBACB— See  **  Judgment." 

I^AKDIjORD  and  TBNANT — When  possession  of  tenant  is 
possession  of  landlord  and  not  hostile  or  adverse  to  him.    . . .    370 

See  **  Ejectment ;"  "Execution;"  '* Summary  Proceed- 
ings." 

jLjEASEHOLD — See  **  Ejegtmbiyt." 

LIEN — See  ''Attorney's  Lien;"  "Definition-"  "Execu- 
tion." 

xjIMITATIONS  To  ACTIONS— When  concealment  of  debtor 
within  the  State  does  not  prevent  running  of  statute 318 
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Statute  IS  a  henfgn  one  in  which  the  legislature  has  written 

all  the  exceptions  which  sound  policy  dictated  to  it,  and  its 
plain  language  cannot  be  perverted  to  remedy  the  hardship  of 
a  particular  case 318 

Action  on  justii^'s  judgment  docketed  in  county  clerk^s 

office  may  be  brought  within  twenty  years  93 

When  six  months^  limitation  to  action  on  claims  against  a 

decedent's  estate  does  not  apply 197 

MANDAMUS — Referee  may  be  appointed  by  consent  on  return 
of  alternative,  to  hear  and  determine  all  the  issues  including 
the  right  to  peremptory  writ  of  mandamus 149 

Instance  of  case  in  which  final  disposition  was  made  by  court  149 

Not  granted  where  the   law  supplies    another    adequate 

remedy ;  instance ,   149 

MORTaAaH— See  ^'Foreclosurb/' 

MOTION — When  papers  filed  may  be  considered  part  of  the 
moving  papers 168 

NAlMB — When  party  may  be  sued  by,  in  which  he  signed  note.  212 

Amending  summons  and  complaint  after  default  in  answer- 
ing by  inserting  defendant's  true  name 212 

NEW  TRIAIi^See  **  Costs." 

N.  Y.  COURT  OF  COMMON  PLBAS— See  **  Appeal." 

NOTICE  OF  ENTRY— Party  endeavoring  to '  limit  time  to 
appeal  held  to  strict  practice 122 

Must  be  subscribed  or  indorsed  with  name  and  address  of 

attorney  or  attorneys  or  is  a  nullity 122 

Admission  of   due  and   proper  service  of   defective,  cures 

the  defects 122 

OFFER  OF  JUDGMENT— AVhen,  by  one  of  the  joint  debtors 
not  as  favorable  as  recovery ...    108 

ORDER— See  **Appkal." 

PARTIES— Wiio  are  proper,  to  action  in  equity 28,  51 

Instance  of  case  in  which  beneficiaries  in   trusts  created  by 

a  will  were  not  properly  joined  as  parties  to  an  action  for  an 
accounting 28 

Beneficiaries  in   trusts  created   by  a  will   are  not  proper 

parties  to  an  action  relating  to  the  residuary  estate,  including 
no  part  devoted  to  the  creation  of  the  trusts,  and  this 
although  they  would  be  interested  if  the  personal  estate 
proved  insufiicient  to  meet  obligations,  if  there  is  not  an  aver- 
ment of  a  prospective  deficiency 28 

See  **  Judgment  Creditoh'b  Action;"  ** Partition." 

PARTITION — Action  for,  by  reversioners  or  remainder-men 
authorized 267 

WMien  complaint  in  such  action  dismissed 267 
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When  complaint  in  action  for,  by  remainder- men  states 

sufficient  facts 267 

One  haying  inchoate  right  of  dower  in  a  part  of  the  prem- 
ises Bought  to  l>e  partitioned  is  proper  party 267 

Section  1647,  providing  that  an  action  cannot  be  brought 

to  compel  the  determination  of  a  claim  to  dower  until  the 
expiration  of  four  months  after  the  death  of  the  defendant's 
husband  does  not  apply  to  an  action  of  partition 267 

When  no  defect  of  parties  because  plaintiff  although  trustee 

did  not  sue  as  such 267 

Effect  of  voluntary  partition  on  inchoate  right  of  dower  of 

the  wives  of  the  tenants  in  common   182 

Riglits  of  persons  holding  lands  in   common  to  partition  it 

is  absolute  and  paramount  to  their  wives*  inchosite  right  of 
dower  therein  and  a  partition  thereof  will  not  be  prevented 
thereby 183 

See  "  Rkfkreb." 

PARTNERSHIP — See  *' Assignment  for  Benefit  of  Credit- 
ors;" **  Joint  Debtors." 

PENAIjTT —See  *  *  Appearance  ;"  *  *  Suicscons.  " 

PliEADINQS — Complaint.  In  determining  whether  there  is  a 
misjoinder,  of  causes  of  action  in  a  complaint,  the  natures  of 
the  causes  of  action  only  are  to  be  considered,  and  not  whether 
sufficient  facts  are  stated  to  show  a  cause  of  action 51 

Instances  of  actions  in  equity  in  which  there  was  a  mis- 
joinder of  causes  of  action 28,  51 

Causes  of  action  by  executor  and  trustee  for  accounting  as 

to  several  distinct  separate  trusts  in  which  the  beneficiaries  are 
not  the  same  cannot  be  joined  in  one  action 28 

When  complaint  in  form  setting  out  several  causes  of  action, 

may  be  held  to  contain  but  one 28 

Instance  of  complaint  for  merchandise  sold  and  on  promis- 
sory notes,  which  stated  sufficient  facts  and  in  which  the 
demand  for  judgment  was  consistent  with  the  cause  of  action.  839 

Demand  in,  for  more  than  plaintiff  is  entitled  to  recover, 


does  not  prevent  recovery 839 

—  See  '*Name." 

—  Answer.     Denial  in,  of  each  and  every  allegation  not  before 
admitted,  or  controverted  when  good  general  denial 84 

—  Denials  in,  may  be  upon  information  aud  belief 00 

—  When  denial  of  '*each  and  every  other  allegation  of  the 
complaint,"  not  frivolous 90 

—  When  an  answer  denying  knowledge  or  information  suffi- 
cient to  form  a  belief  is  frivolous 80 
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Under  general  denial  defendant  may  controvert  everything 

which  plaintiff  should  prove  to  make  out  a  case 82 

See  **  JuiirsDicTioN." 

Counter-claim,      Verified    answer    setting    up,    cannot  be 

stricken  out  as  sham 73 

Reply.  Required  in  action  on  insurance  policy,  to  new  mat- 
ter in  answer  setting  up  as  a  defense  false  statements  in  the 
application  on  which  the  policy  was  issued  and  also  the  lapse 
of  the  policy  by  the  non-payment  of  assessments 82 

Demurrer^  must  specify  grounds  of  objection   214 

Joinder  of  legal  and  equitable  causes  of   action  does  not 

make  complaint  demurrable 214 

See  "Appeal." 

Supplemental.     Where,  pending   action  by  one  of   several 

remainder-men  for  a  partition  of  real  property,  the  life  tenant 
conveys  her  interest  to  them,  the  pliiintifT  should  be  allowed 
to  set  up  such  conveyance  by  supplemental  complaint 847 

When  copy  of  proposed   supplemental  complaint  need  not 

be  served  with  motion  papers 347 

VeHJicaiion.  Form  of,  to  complaints  when  made  by  attor- 
ney in  action  on  written  instrument  for  the  payment  of  money 
only 165 

Not  necessary  in  such  case  to  state  grounds  of  belief 165 

PUBIilOATION— See  **  Seiivick." 

REOEIVIIRS— Chapter  378  of  Laws  of  1883  relates  solely  to 
receivers  of  corporations  appointed  in  insolvency  proceedings.  113 

Practice  of   the  court  of   chancery   as   to  appointment  of 

receivers  in  foreclosure  actioiiS,  and  the  history  of  the  jurisdic- 
tion of  the  court  over  insolvent  corporations,  and  the  appoint- 
ment of  receivers  thereof  stated 113 

See  **  FoRECLOsuuE." 

REDEMPTION — See  **  Ejectment." 

REFEREE— Fees  of  referee  to  sell  in  action  of  partition 284 

When  allowed  auctioneer's  fees 284 

Commissions  and  fees  of,  when  appointed  to  take  and  state 

accounts  of  parties  in  partition  action 284 

When  properly  charged  with  interest 284 

Rate  thereof 284 

See  **  Mandamus." 

nSFERENCE — When  action  involving  account  not  referable.   226 

Wlien  equitable  action  should  not  be  referred . .    226 

REPLEVIN — The   rule  as  to   pleading   and   proving   title   in 

actions  of,  at  common  law  stated 84 

Proof  of  title  when  necessa.*'y  in  action  of 84 
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When  defendant  mny  show  title  in  third  person 84 

When  action  of  should  be  treated  as  for  wrongful  detention 

only 84 

Jury  may  render  general  verdict  in  action  of  replevin 23 

Form  of  judgnient  in  such  an  action 23 

When  chattels  replevied  may  be  retaken  after  judgment 

against  defendant 412 

Objection  to  undertaking  when  raised 412 

Power  of  court  to  amend  undertaking 413 

REPIiT>-S('e  *'Pi.KADiNGs;"  *' Reply." 

REVnriNO  AOnON— See  **  Abatement  and  Revival." 

SBCURTTY  FOR  COSTS— Title  to  money  deposited  as  by 
third  person,  is  in  such  person,  subject  only  to  the  contingency 
for  which  it  was  deposited 11 

When  attorney  to  whom  such  a  deposit  has  been  pnid  on 

ex  parte  order  in  supplementary  proceedings  against  the  plaint- 
iff should  be  required  to  repay  it  into  court 11 

Fact  that  attorney  has  accounted  therefor  to  his  client  is  no 

defense  in  absence  of  proof  that  it   has   been   paid   to  such 
client 11 

SEPARATION — When  alimony  not  allowed  in  action  between 
husband  and  wife  for  a  separation 180 

When  counsel  fees  granted  in  such  action 180 

See  **DivoKCK." 

SBRVIOB — Failure  to  publish  summons  in  action  against  for- 
eign corporation,  served  by  publication  in  State  paper,  does 
not  invalidate  service IGl 

SHBRIPP— See  **  Exkcution." 

SQUATTER— Who  is ;]T0 

See  **  Summary  Pkockedings." 

STATUTE — In  interpreting  must  be  construed  as  strictly  lim 
ited  to  the  immediate  object  of  the  act  and  as  not  altering  thu 
general  principles  of  the  law VX] 

STAY — When  stay  of  proceedings  pending  motion  vacated    ....    4 1*3 

STENOGRAPHER'S  MINUTES^W hen  order  requiting  par- 
ties to  action  to  pay  for  copy  of  for  use  of  court  may  be  made.  400 

See  "  Costs.     JJitAtineineRts,^'^ 

8UBPCENA — When  not  issued  to  take  testimony  for  use  in 
action  pending  in  court  of  foreign  counti-y 171 

SUMMARY  PROCEEDINGS — When  mny  be  maintaiui>d  to 
remove  one  entering  upon  real  property  under  a  claim  of  legal 
title,  as  an  intruder  or  sqifattcr .   370 

SUMMONS — Indorsement  on,  in  action  for  penalty  when  not 
necessary , 257 
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—  Object  of  such  indorsement 257 

—  Absence  of,  waived  by  general  notice  of  appearance 257 

—  When  indorsement  on  in  action  for  penalty  not  sufficiently 
specific ..•••■. 262 

—  When  jurisdiction  not  acquired  because  indorsement  not 
sufficient 262 

—  See  *' Divorce;"    **  Name;"  "  SEUvica." 


8X7PERIOR  OITY  COURT— See  "  Jurisdiction.'* 

SUPPIiSMENTAI.  PliEAJDINgS— See  Pleadings,  Supple- 
mental.^^ 

SXTPFUEiMENTART  PROOXSSDINaS— Extent  of  examina- 
tion  in,  where  debtor  bus  made  general  assignment 408 

Fact  that  execution  was  issued  out  of  court  of  record,  when 

sufficiently  appears 342 

Court  has  power  to  order  debtor's  appearance  after  return 

day  has  passed 342 

Object  of  provisions  of  the  Code  relating  to  such  proceed- 
ings   342 

See  **  Judgment  Creditor's  Action." 

SURETY  COMPANY— See  **  Appeal." 

SURROOATE'S  COURT— ?When  surrogate  will  determine  val- 
idity, construction  or  legal  effect  of  disposition  of  personal 
property  in  proceedings  for  probate  of  will 293 

Source  of  surrogate's  power  to  revoke  letters  of  administra- 
tion  243 

Estates  are  generally  to  be  administered  under  direction  of, 

without  outside  control  or  interference 378 

Mode  of  enforcing  judgment  against  a  decedent 378 

When   court   in  which  judgment  was  recovered   against  a 

decedent  should  not  grant  leave  to  issue  execution 378 

Debts  of  decedent,  how  paid 378 

Jurisdiction  of,  to  try  disputed   claims  in   proceedings   to 

sell,  &c.  real  estate  for  payment  of  debts 197 

Onler  denying  motion  that  separate  issues  be  tried  together 

when  not  appealable 100 

Appeal  from  order  of  surrogate  when  does  not  stay  pro- 
ceedings     100 

See    •'Executor    and    Admi\i8TR.\tor;"     ** Guardian;" 

**  Testamkntary  Trustee." 

TESTAMENTARY    TRUSTEE— Effect  of   failure   to  signify 

acceptance  of  otfice  on  proceedings  for  removal 307 

Removal  of,  on  account  of  non-res^idence 31)7 

Notice  necessary  on  appointing  successor   to    testamentary 

trustee  who  has  been  removed 3')7 
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Bond  when  required  in  such  case 397 

See  **  EXBCUTOR  AND  ADMINISTRATOR/* 

TRIAIi — Mode  of  trial,  whether  by  court  or  jury,  to  be  deter- 
mined by  demand  for  relief 6,  40 

Instance  of  case  for  reformation  of  contract  and  damages 

for  its  breach,  triable  at  special  term 40 

Jury    trial    of    counter-claim    in   equitable    action    how 

obtiiined 6 

Wi»en  right  to,  waived 6 

When,  of  equitable  action  should  be  by  court 236 

When  reference  sltould  not  be  ordered 236 

0NDBRTASINO— Wlicn  right  of  action  accrues  on,  given  to 
procure  order  of  arrest 128 

Proceedings  in  action  and  defects  in  undertaking  which  do 

not  release  sureties 128 

When  surety  company  sufficient  surety  on,  undertaking  on 

appeal 444,  444,  note 

iSce**BoND;"  **  Replevin." 

VBRDIOT— What  determined  by  general 23 

Either  general  or  special  may   be   rendered    in   action  of 

replevin 84 

VERIFICATION— See  **  Pleadings,  Verification.'* 

WAiv±jR — When  admission  of  due  and  proper  service  of  a 
paper  cures  defects  therein 122 

Absence  of  indorsement  on  summons  in*  action  for  penalty 

waived  by  general  appearance 297 

WHili — Instance  of,  held  to  create  several  separate  and  distinct 

trusts 28 

See  **  Surrogate's  Court." 

WRIT  OF  POSSESSION— When  not  executed 860 

Sheriff's  return  how  far  conclusive 860 
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